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SPECIAL NOTICE. 

AN ACT to fix the time for liolding the annual session of the Supreme 
Court of the United States, and for other purposes. 

Be it enacted by the Senate and House of Hepresentatives 
of the United States of America in Congress assembled^ That 
from and after the passage of this act the annual session of 
the Supreme Court of the United States shall commence 
on the second Monday of October in each year, and all 
actions, suits, appeals, recognizances, processes, writs, and 
proceedings .whatever, pending or which may be pending 
in said court, or returnable thereto, shall have day therein, 
and be heard, tried, proceeded with, and decided, in like 
manner as if the time of holding said sessions had not been 
hereby altered. 

Approved, January 24, 1873. 
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FURTHER THE ADMINISTRATION OF JUSTICE. 



Be it enacted hy the Senate arid House of Bepresentativea 
of the United States of America in Congress a^ssembled, That 
whenever, in any suit or proceeding in a circuit court of the 
United States, being held by a justice of the Supreme Court 
and the circuit judge or a district judge, or by the circuit 
judge and a district judge, there shall occur any difference 
of opinion between the judges as to any matter or thing to 
be decided, ruled, or ordered by the court, the opinion of 
the presiding justice or the presiding judge shall prevail, 
and be considered the opinion of the court for the time 
being; but when a final judgment, decree, or order in such 
suit or proceeding shall be entered, if said judges shall cer- 
tify, as it shall be their duty to do if such be the fact, that 
they differed in opinion as to any question which, under the 
act of Congress of April twenty-ninth, eighteen hundred 
and two, might have been reviewed by the Supreme Court 
on certificate of difference of opinion, then either party may 
remove said final judgment, decree, or order to the Supreme 
Court, on ^it of error or appeal, according to the nature 
of the case, and subject to the provisions of law applicable 
to other writs of error or appeals in regard to bail and 
supersedeas. 

Sec. 2. That no judgment, decree, or order of a circuit 

or district court of the United States, in any civil action at 

law or in equity, rendered after this act shall take effect, 

shall be reviewed by the Supreme Court of the United 

States, on writ of error or*appeal, unless the writ of error be 

sued out, or the appeal be taken, within two years after the 
369 ' 
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entry of such judgment, decree^ or order ; and no judgment, 
decree, or order of a district court, rendered after this act 
shall take effect shall be reviewed by a circuit court of the 
United States upon like process or appeal, unless the proc- 
ess be sued out, or the appeal be taken, within one year 
after the entry of the judgment, decree, or order sought to 
be reviewed: Provided, That where a party entitled to 
prosecute a writ of error or to take an appeal is an infant, 
or rum compos merUiSj or imprisoned, such writ of error 
may be prosecuted, or such appeal may be taken, within 
the periods above designated after the entry of the judg- 
ment, decree, or order, exclusive of the term of such dis- 
ability. The appellate court may affirm, modify, or reverse 
the judgment, decree, or order brought before it for review, 
or may direct such judgment, decree, or order to be render- 
ed, or such further proceedings to be had by the inferior 
court as the justice of the case may require. 

Sec. 3. That the Supreme Court may at any time in its 
discretion, and upon such terms as it may deem just, and 
where the defect has not injured and the amendment will 
not prejudice the defendant in error, allow an amendment 
of a writ of error, when there is a mistake in the teste of 
the writ, or a seal to the writ is wanting, or when the writ 
is made returnable on a day other than the day of the com- 
mencement of the term next ensuing the issue of the writ, 
or when the statement of the title of the action or parties 
thereto in the writ is defective, if the defect can be remedied 
by reference to the accompanying record, and in all other 
particulars of form where the defect has not pr^udiced^ and 
the amendment will not injure, the defendant in error ; and 
the circuit and district courts of the United States shall 
possess the like power of amendment of all process return- 
able to or before them. 

Sec. 4. That a bill of exceptions hereafter allowed in any 
cause shall be deemed sufficiently authenticated if signed 
by the judge of the court in which the cause was tried, or 
by the presiding judge thereof, i£ more than one judge sat 
on the trial of the cause, without any seal of court or judge 
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being annexed thereto; and all process issued from the 
courts of thQ United States shall bear teste from the day of 
such issue. 

Sec. 5. That the practice, pleadings, and forms and 
modes of proceeding in other than equity and admiralty 
causes in the circuit and district courts of the United States 
shall conform, as near as may be, to the practice, pleadings, 
and forms and modes of proceeding existing at the time in 
like causes in the courts of record of the State within which 
such circuit or district courts are held, any rule of court 
to the contrary notwithstanding : Provided, however, That 
nothing herein contained shall alter the rules of evidence 
under the laws of the United States, and as practiced in the 
courts thereof. 

Sec. 6. That in common-law causes in the circuit and 
district courts of the United States the plaintiflF shall be 
entitled to similar remedies, by attachment or other proc- 
ess against the property of the defendant, which are now 
provided for by the laws of the State in which such court 
is held, applicable to the courts of such State; and such 
circuit or district courts may, from time to time, by general 
rules, adopt such State laws as may be in force in the State 
in relation to attachments and other process ; and the party 
recovering judgment in such cause shall be entitled to sim- 
ilar remedies upon the same, by execution or otherwise, to 
reach the property of the judgment debtor, as are now pro- 
vided by the laws of the State within which said circuit or 
district courts shall be held in like causes, or which shall 
be adopted by rules as aforesaid: Provided, That similar 
preliminary affidavits or proofs, and similar security as 
required by such laws, shall be first furnished by the party 
seeking such attachment or other remedy. 

Sec. 7. That whenever notic^is given of a motion for an 
injunction out of a circuit or district court of the United 
States, the court or judge thereof may, if there appear to 
be danger of irreparable injury from delay, grant an order 
restraining the act sought to be enjoined until the decision 
upon the motion. Such order may be granted with or with* 
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out security, in the discretion of the court or judge : Pro* 
mdedj That no justice of the Supreme Court shall hear or 
allow any application for an injunction or restraining 
order, except within the circuit to which he is allotted, and 
in causes pending in the circuit to which, he is allotted, or 
in such causes at such place outside of the circuit as the 
parties may in writing stipulate, except in causes where 
such application cannot be heard by the circuit judge of the 
circuit, or the district judge of the district. 

Sec. 8. That no indictment found and presented by a 
grand jury in any district or circuit or other court of the 
United States shall be deemed insufficient, nor shall the 
trial, judgment, or. other proceeding thereon be affected by 
reason of any defect or imperfection in matter of form only, 
which shall not tend to the prejudice of the defendant. 

Sec. 9. That in all criminal causes the defendant may 
be found guilty of any offence the commission of which is 
necessarily included in that with which he is charged in the 
indictment, or may be found guilty of an attempt to com- 
mit the offence so charged: Provided j That such attempt 
be itself a separate offence. 

Sec. 10. That on an indictment against several, if the 
jury cannot agree upon a verdict as to all, they may ren- 
der a verdict as to those in regard to whom they do agree, 
on which a judgment shall be entered accordingly ; and the 
cause as to the other defendants may be tried by another 
jury. 

Sec. 11. That any party or person desiring to have any 
judgment, decree, or order of any district or circuit court 
reviewed on writ of error or appeal, and to stay proceed- 
ings thereon during the pendency of such writ of error or 
appeal, may give the security required by law therefor with- 
in sixty days after the rendition of such judgment, decree, 
or order, or afterward with the permission of a justice or 
judge of the said appellate court. 

Sec. 12. That in all criminal or penal causes in which 
judgment or sentence has been or shall be rendered, impos- 
ing the payment of a fine or penalty, whether alone or with 
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any other kind of punishment^ the said judgment, so far as 
the fine or penalty is concerned, may he enforced hy execu- 
tion against the property of the defendant in like manner 
as judgments in civil cases are enforced : Provided, That 
where the judgment directs that the defendant shall be im- 
prisoned until the fine or penalty imposed is paid, the issue 
of execution on the judgment shall not operate to discharge 
the defendant frona imprisonment until the amount of the 
judgment is collected or otherwise paid. 

Sec. 13. That when in any suit in equity, commenced in 
any court of the United States, to enforce any legal or equi1>- 
able lien or claim against real or personal property within 
the district wh^re such suit is brought, one or more of the 
defendants therein shall not be an inhabitant of or found 
within the said district, or shall not voluntarily appear 
thereto, it shall be lawful for the court to make an order 
directing such absent defendant to appear, plead, an- 
swer, or demur to the complainant's bill at a certain day 
therein to be designated, which order shall be served on 
such absent defendant, if practicable, wherever found, or 
where such personal service is not practicable, such order 
shall be published in such manner as the court shall direct; 
and in case such absent defendant shall not appear, plead, 
answer, or demur within the time so limited, or within some 
further time, to be allowed by the court in its discretion, 
and upon proof of the service or publication of said order, 
And of the performance of the directions contained in the 
same, it shall be lawful for the court to entertain jurisdic- 
tion, and proceed to the hearing and adjudication of such 
suit in the same manner as if such absent defendant had 
been served with process within the said district^ but said 
adjudication shall, as regards such absent defendant with- 
out appearance, affect his property within such district 
only. 

Sec. 14. That when a poor convict, sentenced by any 
court of the United States to be imprisoned and pay a fine, 
or fine and cost, or to pay a fine, or fine and cost, has been 
confined in prison thirty days, solely for the non-payment 
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jf snch fine, or fine and cost, such convict may make appli* 
cation in writing to any commissioner of the United States 
court in the district where he is imprisoned, setting forth 
his inability to pay such fine, or fine and cost, and after 
notice to the district attorney of the United States who may 
appear, offer evidence, and be heard, the commissioner shall 
proceed to hear and determine the matter ; and if on exam- 
ination it shall appear to him that snch convict is nnable 
to pay snch fine, or fine and cost, and that he has not any 
property exceeding twenty dollars in valne, except snch as 
is by law exempt from being taken on execution for debt, 
the commissioner shall administer to him the following 
oath: ^^I do solemnly swear that I have not any property, 
real or personal, to the amount of twenty dollars, except 
such as is by law exempt from being taken on civil precept 
for debt by the laws of (state where oath is administered;) 
and that I have no property in any way conveyed or con- 
cealed, or in any way disposed of, for my future use or ben- 
efit: So help me God." And thereupon such convict shall 
be discharged, the commissioner giving to the jailor or 
keeper of the jail a certificate setting forth the facts. 

Sec. 15. That if at any time after such discharge of 
such convict it shall be made to appear that in taking the 
aforesaid oath he swore falsely, he may be indicted, con- 
victed, and punished for perjury, and be liable to the pen- 
alties prescribed in section thirteen of an act entitled ** An 
act more effectually to provide for the punishment of certain 
crimes against the United States, and for other purposes," 
approved March third, A. D. eighteen hundred and twenty- 
five. 

Sec. 16. That the fees of the commissioner for the exam- 
ination and certificate provided for in this act shall be five 
dollars per day for every day that he shall be engaged in 
such examination. 

Approved, June 1, 1872. 
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FORMS OF PROCESS 



OF THE 



SUPREME COURT OF THE UNITED STATES. 



Writ of Error under the 22d section of the Judiciary Act to Cir- 
cuU Courts or District Courts exercising circuit court powers. 

TJnitbd Statbs of America, ss.: 

The President of the United States j to the Honorable the Judge - 

of the Courts of the United States for the 

District of , greeting : 

Because, in the record and proceedings,'as also in the 
rendition of the judgment of a plea which is in the said 
court, before you, — ' between , a mani- 
fest error hath happened, to the great damage of the said 
, as by complaint appears. 

We, being willing that error, if any hath been, should be 
duly corrected, and fiill and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you 

have the same at Washington, on the Monday of 

' next, in the said Supreme Court to be then and 

there held; that the record and proceedings aforesaid, 
being inspected, the said Supreme Court may cause fur- 
ther to be done therein, to correct that error, what of right, 

367 
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and according to the laws and custom of the United States, 

should be done. 

Witness the honorable , Chief Justice of the said 

Supreme Court, the ' of r— , in the year of 

our Lord one thousand eight hundred and ' 



CUrk of the Supreme Court of the United States. 

Though- thifl is the writ of the Supreme Court, it may be issaed from the 
office of the clerk of the circuit court, or of the district court exercising cir- 
cuit court powers, or (iu appropriate cases) of the territorial court, under the 
seal of the court and signature of the clerk, as well as from the office of the 
clerk of the Supreme Court. 

It regularly bears test of the first day of the preceding term, and is retium- 
able to the first day of the succeeding term, if the judgment on which it issues 
was rendered thirty days before that period. If the judgment was rendered 
less than thirty days, it is returnable to the third Monday of the term. (8th 
Rule.) 

It may be issued by the clerk without being allowed by a judge. 

When it is to operate as a supersedeas and stay execution, then it must be 
issued and copy thereof lodged for the adverse party in the cleik's office, where 
the record remains, within ten days, Sunday exclusive, after the entry of the 
judgment. 

The original writ must be sent up with the transcript. 

In framing the writ, care must be taken to set forth, in full, the names of 
all the plaintiffs in error and defendants in error. It will not do to say A. 
and others,. or the heirs of A., or the like. Writs of error and appeals are fre- 
quently dismissed for this defect, as will be seen in Chaftes VI. 



Writ of Error under the 25ih section of the Judician/ Act to 

State Court. 

TJnitbi) States of America, ss. : 

The President of the United States^ to the Honorable the , 

greeting: 

Because, in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 

, before you, or some of you, being the highest court 

of law or equity of the said State in which a decision could 
be had in the said suit between , wherein was drawn 
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in question the validity of a treaty or statute of, or an 
authority exercised under, the United States, and the decis- 
ion was against their validity; or wherein was drawn in 
question the validity of a statute of, or an authority exer* 
cised under, said State, on the ground of their being re- 
pugnant to the Constitution, treaties, or laws of the United 
States, and the decision was in favor of such their valid- 
ity ; or wherein was drawn in question the construction of 
a clause of the Constitution, or of a treaty, or statute of, 
or commission held under, the United States, and the de- 
cision was against the title, right, privilege, or exemption 
specially set up or claimed under such clause of the said 
Constitution, treaty, .statute, or commission; — a manifest 

error hath happened, to the great damage of the said , 

as by complaint appears : We, being willing that 

error, if any hath been, should be duly corrected,* and full 
and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same 

at Washington, on the Monday of — next, in 

the said Supreme Court to be then and there held, that the 
record and proceedings aforesaid, being inspected, the said 
Supreme Court may cause further to be done therein, to 
correct that error, what of right, and according to the laws 
and custom of the United States, should be done. 

Witness the honorable , Chief Justice of the said 

Supreme Court, the — of , in the year of 

our Lord one thousand eight hundred and . 



Cl^rk of the Supreme Court of the United States, 

(or Clerk of the Circuit Court of the United States, as the case may be.) 

Allowed by . 



The above form contains all the grounds of jurisdiction specified in the 
25th section. Only the one appropriate to the particular case need be used. 

24 
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All that is said in reference to the writ under the 22d section is applicable 
here ; as, by the expre^ terms of this section, the proceedings are to be the 
same as under the 22d section. Bnt under this section the decisions require 
that the writ should be allowed, either by a justice of the Supreme Court or 
by the chief justice, or judge, or chancellor of the court rendering the judg- 
inei^t or decree. 

There is no form prescribed for this purpose; but, when the application is 
made to a justice of the Supreme Court, a short petition, accompanied by 
copy of the record, would be proper. This petition should describe the suit, 
aver that the judgment or decree is final, that it was passed by the highest court 
of the State having jurisdiction of the controversy, and that it involved some 
one of the federal questions mentioned in the 25th section, which was decided 
adversely to the right claimed by the petitioner. 



APPEALS FROM CIRCUIT COURT. 

As in cases qf writ of error under the 25th section, the decisions of the court 
hold it to be necessary that there should be an application for appeal, and an 
allowance of it by a judge of the circuit, or by a justice of the Supreme 
Court; and this must be made to appear in the record when sent up. 

When the appeal is to operate as a supersedeas, the allowance must be had 
within ten days, Sunday excluded, from the entering of the decree, precisely 
as in writs of error. 

If the application and allowance are made in open court, during the term 
at which the decree was rendered, this operates to give appellate jurisdiction, 
though no citation is issued. 

The allowance of the appeal must appear in the record, and the names of 
the appellants and appellees must be set forth in full, as required in writs of 
error. 



The Citation. 

The United States of America, greeting: 

Toil are hereby cited and admonished to be and appear 
at a Supreme Court of the United States, to be holden at 
Washington, on the Monday of next, pursu- 
ant to a writ of error, filed in the clerk's office of the , 

wherein plaintiff in error, and you are defendant 

in error, to show cause, if any there be, why — ren- 
dered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected, and why 
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speedy justice should not be done to the parties in that 
behaljf. 

Witness the honorable' of the ^, this 

day of , in the year of our Lord one thousand 

eight hundred and . 

On this day of — , in the year of our Lord 

one thousand eight hundred and , personally ap- 
peared before me, the subscriber, — ,and makes 

oath that he delivered a true copy of the within citation 
to . 

« 

When the citation is not issned under the 25th section, it is to be signed by 
the judge of the circuit court, or judge of the district court exercising circuit 
court powers, or by the judge of the territorial court, or by a justice of the 
Supreme Court. ^ 

It is to be served on the adverse party, or his attorney of record, who is 
entitled to thirty days' notice. 

When it is issued under the 25th section, it is to be signed by the chief 
justice, or judge, or chancellor of the court rendering or passing the judgment 
or decree complained of, or by a justice of the Supreme Court of the United 
States, and the service is to be the same. 

It would seem that, where the court is composed of several judges and one 
chief justice, no other member of the court than the chief justice is authorized 
to sign the citation. 

The original citation, with the service thereon, should be returned with the 
transcript. It should regularly be tested, as of the first day of the preceding 
term, and be made returnable like the writ of error. 

The citation is held to be unnecessary, in cases of appeal, when the appeal 
is taken in open court during the term. It may also be dispensed with by 
agreement, and the absence of a citation is cured by appearance. 



Security or Bail in Error. 



The form of the bond is as follows : 



Enow all men by these presents'. That we, , are held 

and firmly bound unto , in the full and just sum of 

, to be paid to the said y certain attorney, exe- 

cntorsy administrators, or assigns; to which payment, well 
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and truly to be made, we bind ourselves, our heirs, execu- 
* tors, and administrators, jointly and severally, by these 

presents. Sealed with our seals, and dated this day 

of , in the year of our Lord one thousand eight hun- 
dred and . 

Whereas lately, at a ^ in a suit depending in said 

court, between , was rendered against the said -; j 

and the said 7 having obtained -r , and filed a 

copy thereof in the clerk's office of the said court, to 

reverse the in the aforesaid suit, and a citation 

directed to the said , citing and admonishing to be 

and appear at a Supreme Court of the United States, to be 

holden at Washington, the — *• — Monday of next: 

K ow, the condition of the above obligation is such, That 
if the said shall prosecute to effect, and an- 
swer all damages and costs, if fidl to make 

plea good, then the above obligation to be void, else to 
remain in full force and virtue. 

[SBAL.] 

[seal.] 

[SBAL.] 

Sealed and delivered in presence of-* 
Approved by — 

If the writ of error be not saed out within ten days, and consequently can- 
not operate as a supertedetu of the ezecation, only security for the costs upon 
the writ of error need be given. 

But, when the writ is to so operate, the bond must be large enough to givb 
fuHindemnity. What this is, will be seen by reference to the 29th rule of 
the Supreme Court. 

This bond must be presented and approved by the judge allowing the cita- 
tion. And when it is for a supersedeas, it must be approved and filed within 
ten days. • 

It is not necessary that the parties, appellant or plaintiff in error, should 
execute it; nor is it necessary that those who do execute it should be residents 
within the jurisdiction of the court rendering the judgment. All that is 
required is, that the security should be sufficient. . But it is necessary that 
the bond should be made in favor of the appellees or defendants in error, as 
they appear on the record. 

A copy of this bond should form a part of the transcript. 
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Band for Costs in the Supreme Court 

The form of iliifl bond may be as follows: 

Know all men by these presents, That we, , of 

, in the county of , and State of , and 

of , in the county of , and State of 

-, are held and firmly bound unto D. W. Middleton, 



Clerk of the Supreme Court of the United States, in the 
full and just sum of two hundred dollars, current money 
of the United States, to be paid to the said D. W. Mid- 
dleton, his heirs, executors, administrators, or assigns; to 
which payment, well and truly to be ^lade, we bind our- 
selves, our heirs, executors, and administrators, jointly and 
severally, by these presents. Sealed with our seals, and 

dated this day of , in the year of our Lord 

one thousand eight hundred and . 

"Whereas lately, at , in a suit depending in said 

court, between was rendered against the said -. , 

and the said having obtained to remove the 

said cause to the Supreme Court of the United States, and 
filed a transcript of the record of said court in said cause in 
the oflBice of the clerk of the Supreme Court of the United 
States, to reverse the in the aforesaid suit: 

Now, the condition of the above obligation is such. That 
if the said obligors shall well and truly pay, or cause to be 
paid, to the said D. W. Middleton, his heirs, executors, 
admipistrators, or assigns, all ouch fees as shall accrue to 
him, the said D. W. Middleton, clerk as aforesaid, and 

charged to the said , in the prosecution of the said 

, then the above obligation to be void, otherwise to 

remain in full force and virtue. 

[SBAL.] 

Sealed and delivered in the presence of— 

[SBAL.] 

I, , of , the court of the United States 

for the district of , do hereby certify, that 
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the within named obligors are known to me to be per* 
fectly good and responsible for the within-named amount. 

N. B. Insert the post offices (and, if in a city, the streets and nnmbers) of 
the sureties. The party (plaintiff in error or appellant) should not join in 
the bond, as he is boand without it. 

The plaintiff in error, or appellant, may, if he prefer, deposit the like sum 
of $200, subject to the draft of the clerk, on account of the costs. 

It should be remembered that this bond must be delivered or the deposit 
of |200 made when the transcript is sent up. The clerk will neither file it 
nor docket it uutil this is done. From want of attention to this, records fre- 
quently lie months in the office before they are placed on the dockets 



Appearance. 

SUPRBMB OOTJRT OF THB UlOTBD StATBS. 

December Term, 187-. No. — — . 



V. 



} 



The clerk will enter my appearance as counsel for (ap- 
pellant, or plaintiff in error, as the case may be.) 

The 3d section of the 9th rule provides, that the appearance for the appel- 
lant or plaintiff in error must be entered at the time of filing the transcript. 
The prescipe must be signed by an attorney or counsellor of the Supreme 
Court. 



Subpcena — Original Jurisdiction. 

The President of the United States j to the Qovemxyr and Attorney 
General of the State of , greeting :^ 

For certain causes offered before the Supreme Court of 
the United States, holding jurisdiction in equity, you are 
hereby commanded, and strictly enjoined, that, laying all 
matters aside, and notwithstanding any excuse, you per- 
sonally be and appear, on behalf of the people of said State 
of , before the said Supreme Court, holding juris- 
diction in equity, on the first Monday in . next, at 
the City of Washington, in the District of Columbia, being 
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the present seat of the national Government of the United 
States, to answer concerning things which shall there and 
then be objected to said State, and to do further, and 
receive on behalf of said State, what the said Supreme 
Court, holding jurisdiction in equity; shall have considered 
in this behalf; a^d this you may in nowise omit, under the 
penalty of five hundred dollars. 

Witness the honorable t— , Chief Justice of the said 

Supreme Court, at Washington city, this — — day 

of . 

(Signed by the Clerk of the Supreme Court.) 

This writ was prepared by the court in the case of New Jersey v. New 
York, (3 Pee., 467.) 
As to the service of this writ, see Chaptsb IL 



Certificate of Dimim. 

XTnitbd States of America, \ 
North Oarplina DistrkU J 

At a circuit court of the United States, begun and held 
at Raleigh, for the district of North Carolina, on Wednes- 
day, the 29th December, in the year of our Lord one thou- 
sand eight hundred and ten, and in the twenty-seventh year 
of American Independence. 

Present the Honorable John Marshall and Henry Potter, 
Esquires. 

EoBEBT OaBSir, administrator, de bonis non^ with 
the will annexed, of Samuel Cornell 

V, 

BzoHABD Saltbb, deceased. 

This is^n action of debt upon a bond, given by the de- 
fendant's testator to the testator of the plaintiff, on the 2d 
March, 1776. 

The defendant, among other pleas, pleads in bar an act 
of the General Assembly of the State of Korth Carolina, 
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passed in the year 171o, entitled ^^An act," &c.y the 9th sec- 
tion of which is^ the following words: 

*^ That the creditors of any person deceased shall make 
their claim within seven years after the death of said debtor, 
otherwise such creditors shall be forever barred." 

To which plea the plaintiff replies, in substance, that the 
plaintiff's testator was, at his death, a British subject, and 
the debt within the true intent and meaning of the fourth 
article of the treaty of peace, concluded between the King 
of Great Britain and the United States. 

To this replication the defendant demurs,.and the plaintiff 
joins in the demurrer. 

The case coming on to be argued at this term, it occurred, 
as a question, whether the act of Assembly recited in the 
plea of the defendant, was, under all the circumstances 
stated, and the various acts passed by the Legislature of 
North Carolina, a bar in this action. 

On which question the opinions of tibe judges were op- 
posed. 

Whereupon, on motion of the plaintiff, by his counsel, 
that the point on which the disagreement hath happened 
may, during the term, be stated under the direction of the 
judges, and certified under the seal of the court, to the 
Supreme Court, to be finally decided : 

It is ordered, that the foregoing state of the pleadings^ 
and the following statement of facts, which is made under 
the direction of the judges, be certified, according to the 
request of the plaintiff', by his counsel, and the law in that 
case made and provided, to wit: 

Mrst That Samuel Cornell, the plaintiff's testator, was, 
and until his death continued to be, a subject of the King 
of Great Britain, and the defendant's testator was, and con- 
tinued to be, until his death, a citizen of North Carolina. 

Second. That the defendant's testator died ii^ the year 
1780; and the defendant, in the same year, was qualified as 
executor. 

Third. That the plaintiff sued out his writ in this suit on 
the 5th day of October, 1798. 
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United Statbs of America, i 
North Carolina District. j 

I, William H. Haywood, clerk of the circuit court for the 
district of North Carolina, do hereby certify the foregoing 
to be a copy from the minutes. 

Given under my hand and seal of office, at Raleigh, on 
the fifth day of January, in the year of our Lord oixe 
thousand eight hundred and two. 

W. H. Haywood, Clerk. 

[Seal of court.] 

This form is given by Mr. Oranch, in the report of the case of Ogden v. 
Blackledge, with the note: "This being the first case nnder the late act of 
Congress, the certificate and statement are copied as a precedent, which may 
be of nse in future practice." (2 Cr., 272.) • 

For the principles and decisions which govern these certificates, see Chapteb 
XXXV. 



Mandamtis. 

TTnitbd States of America : 

To the Honorable , Judge of the District Court of the Uni- 
ted States for the Northern District .of New Torkj greeting: 

Whereas one Martha Bradstreet hath heretofore com- 
menced and prosecuted in your court several certain real 
actions or writs of right, in your court lately pending, 
between said Martha Bradstreet, demandant, and the fol- 
lowing named tenants, severally and respectively, to wit: 
ApoUos Cooper and others, (naming them.) , And whereas 
heretofore, to wit, at a session of the Supreme Court of the 

United States, held at Washington on the day of 

-! , it appeared, upon the complaint of said Martha 

Bradstreet, among other things, that at a session of your 
said court, lately before holden by you according to law, 
all and singular the said writs of right then pending before 
your said court, upon the motions of the tenants aforesaid, 
were dismissed, for the reason that there was no averment 
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of the pecaniary valae of the lands demanded by the said 
demandant, in the several counts filed and exhibited by the 
said demandant against the several tenants as aforesaid; 
which orders of your said court, so dismissing the said ac* 
tioDS, were against the will and consent of said demandant: 
whereupon the said Supreme Court, at the instance of said 
demandant, granted a rule, requiring you to show cause, if 
any you had, among other things why a writ of mandamus 
from the said Supreme Court should not be awarded and 
issued to you, commanding you to reinstate and proceed to 
try and adjudge, according to the law and the right of the 
case, the several writs of right aforesaid, and the mises 
therein joined. And whereas at the late session of the said 
Supreme Court, held at Washington on the second Mon- 
day January, in the year 1833, you certified and returned 
to the said Supreme Court, together with said rule, that, 
after thQ mises had been joined in the several causes men- 
tioned in said rule, motions y^ere made therein, on the part 
of the tenants, that the same should be dismissed, upon the 
ground that the counts respectively contained no allegation 
of the value of the matter in dispute, and that it did not, 
therefore, appear by the pleadings that the causes were 
within the jurisdiction of the court : that in conformity with 
what appeared to have been the uniform language of the 
national courts upon the question, and your own views of 
the law, and in accordance, especially, with several decis- 
ions in the circuit court for the third circuit, (4 Wash. C. C. 
Rep, J 482, 624,) you granted their motions; and, assum- 
ing that the causes were rightfully dismissed, it follows, of 
course, that yjou ought not to be required to reinstate them, 
unless leave ought also to be granted to the demandant to 
amend her counts : and whereas afterwards, to wit, at the 
same session of the Supreme Court last aforesaid, upon con- 
sideration of your said return, and of the cause shown by 
you therein against the said rule being made absolute, and 
against the awarding and issuing of the said writ of manda- 
mus, and upon consideration of the argumen:t of counsel, as 
wqJI on your behalf, showing cause as aforesaid, as on behalf 
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of said demandant, in support of said rule, it was considered 
by the said Supreme Court that you had certified and returned 
to the said Supreme Court an insufficient cause for having 
dismissed the said actions, and against the awarding and 
issuing of the said writ of mandamus, pursuant to the rule 
aforesaid; the said Supreme Court being of opinion, and 
baving determined on the matter aforesaid, that in cases 
where the demand is not made for money, and tlie nature 
of the action does not require the value of the things de- 
manded to be stated in the declaration, the practice of the 
said Supreme Court, and of the courts of the United States, 
. is to allow the value to be given in evidence, either at or 
before the trial of the cause, and would have a right to give 
it in evidence in the said Supreme Court: consequently 
she cannot be legally prevented from bringing her cases 
before the said Supreme Court; and it was also then and 
there considered by the said Supreme Court, that the per- 
emptory writ of the United States issue, requiring you, the 
said judge of the said district court, to reinstate, and pro- 
ceed to try and adjudge, according to the law and right of 
the case, the several writs of right, and the mises therein 
joined, lately pending in your said court, between the said 
Martha Bradstreet, demandant, and ApoUos Cooper and 
others, the tenants aforesaid: Therefore, you are hereby 
commanded and enjoined, that immediately after the re- 
ceipt of this writ, and without delay, you reinstate, and 
proceed to try and adjudge, according to the law and right 
of the case, the several writs of right and the mises joined 
therein, lately pending in your said court, between the 
said Martha Bradstreet, demandant, and the said ApoUos 
Cooper and others, the tenants herein above named, so that 
complaint be not again made to the said Supreme Court; 
and that you certify perfect obedience and due execution 
of this writ to the said Supreme Court, to be held on the 
first Monday in August next, Hereof fail not at your peril, 
and have then and there this writ. 
Witness the Honorable John Marshall, Chief Justice of 
the said Supreme Court, the second Monday of Janu- 
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ary, in the year of our Lord one tlioasand eight htm* 
dred and thirty-three. W. T. CARBOLLy 

OUrk Supreme. Oofurt of the United States. 

The above writ was prepared nnder the order of the court, and is report^ 
in ExparU Bradstreet, (7 Fet, 634.) 

(For the principles and decisions regulating this process, see Chaftbb 
XXXII.) 



Proh^iiioni 

TJniteb States of America : 

The President of the United States^ to the Honorable Richard 
Peters J Esquire, Judge of the District Court of the United 
States in and for the Pennsylvania District: 

It is shown to the judges of the Supreme Court of the 
United States, by Samuel B. Davis, that whereas, by the 
laws of nations and the treaties subsisting between the 
United States and the Republic of France, the trial of 
prizes taken on the high seas, without the territorial limits 
and jurisdiction of the United States, and brought within 
the dominions and jurisdiction of the said Republic for 
legal adjudication, by vessels of war belonging to the sov- 
ereignty of the said Republic, acting under the same, and 
of all questions incidental thereto, does of right and exclu- 
sively belong to the tribunals and judiciary establishments 
of the said Republics, and to no other tribunal or tribunals, 
court or courts, whatsoever : 

Wherefore the said Samuel B. Davis, the aid of the said 
Supreme Court most respectfully requesting, hath prayed 
remedy by a writ of prohibition, to be issued out of the 
said Supreme Court, to you to be directed, do prohibit you 
from holding the plea aforesaid, the premises aforesaid any- 
wise concerning, further before you: Tou, therefore, are 
hereby prohibited, that you no further hold the plea afore- 
said, the premises aforesaid in anywise touching, before 
you, nor anything in the said district court attempt, nor 
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procure to be done, which may be in anywise .to the preju^ 
dice of the said Samuel B. Davis, or to the said corvette or 
vessel of war called the Cassius, or in contempt of the laws 
of the United States; and also, that from all proceedings 
therein you do, without delay, release the said Samuel B. 
Davis, and the said corvette or vessel of war called the 
Gassius, at your peril. 

Witness the honorable John Rutledg^, Esquire, Chief 
Justice of the said Supreme Court, at Philadelphia, 
this 24th day of August, in the year of our Lord one 
thousand seven hundred and ninety-five, and of the 
Independence of the United States the twentieth. 

J. Wagner, 
District Clerk Supreme Court of the United States. 

(See Ghapteb XXXIII.) 



Iryunction. 

The United States op America, 1 
In the Supreme Court. ) 

The President of the United States of Americay to Mrastus 
Coming y John F. WinsloWy and James Hornet: 

Whereas in a certain suit in the Supreme Court of the 
United States, removed there by the appeal of the com- 
plainant from the circuit court of the United States for 
the northern district of New York, in which latter court 
the Troy Iron and ITail Factory was complainant and you 
were defendants in chancery, the said Supreme Court, by 
a decree made upon the hearing of the said cause, this 
eighteenth day of January, in the year of our Lord eight- 
een hundred and fifty-three, ordered, adjudged, and de- 
creed, among other things, that an injunction should issue 
under the seal of the said court, to restrain you, the said 
Erastus Corning, John F. Winslow, and James Horner, 
and each of you, perpetually, from using the improved ma- 
chinery, with the bending lever, for maldng hook or brad- 



882 

headed spikes, patented to Hemy Borden on the 2d day 
of September, A. D. 1840, and asrigned to the complain- 
ant. It is therefore, in execution of the said decree, hereby 
firmly enjoined and commanded yon, and every of yon, 
that, firom and immediately after being served with this 
writ or notice thereof, yon and every of yon do not use the 
aforesaid machinery; but that yon and every of yon de, 
firom hencefi>rth, entirely cease and deost firom nsing the 
aforesaid improved machinery, with the bending lever, for 
making hook and brad-headed spikes, patented to Henry 
Borden the 2d day of September, A. D. 1840, and assigned 
to the complainant; and this yoo shall in nowise omit, at 
yoor peril. 
Witness the honorable Boger B. Taney, Chief Justice of 
the said Sopreme Ck>urt, ttus eighteenth day of Janu- 
ary, in the year of our Lord one thousand eight hun- 
dred and fifty-three. , 

Chrk of the Supreme Court of the United States. 



OertiortfrL 

Thb Uhtted States of Amsrica. 

The President of the United States of America to the Judges of 

, greeting: 

Whereas in a certain suit in said court, in which 

is plaintiff and — is defendant, which suit was 



removed by writ of error to the Sopreme Court of the 

United States, agreeably to the act of Congress in such 

case made and provided, certain inaccuracies, defects, and 

omission in the record of the proceedings,^have«been^8Ug- 

gested, to wit: : 

You, therefore, are hereby commanded that, searching 

the record and proceedings in said cause, you certify forth- 
with to the said Supreme Court, under your seal, a full, 
true, and complete transcript of said record and proceed- 
ings, plainly and distinctly, and in as fiill and ample a man- 
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ner as the same now remain before you, together with this 
•writ; so that the said Supreme Court of the United States 
may be able thereon to proceed, and do what shall appear 
to them of right ought* to be done. Herein fail not. 
Witness the honorable , Chief Justice of the said 



Supreme Court, this day of 



(Herk of Supreme CoUrL 



IlTjr.ES 



OF THE 



SUPREME COURT OF THE UNITED STATES. 



TSfo. 1. 

« 

CLEBE. 

The clerk of thiB court shall reside and keep the office 
at the seat of the national Government, and he shall not 
practice, either as an attorney or counsellor, in this court, 
or any other court, while he shall continue to be clerk of 
this court. {Adopted 1790.) 

The clerk shall not permit any original record or paper 
to be taken from the court-room, or from the office, with- 
out an order from the court. (Adopted 1797, 1825.) 

No. 2. 

ATTORNEYS. 

It shall be requisite to the admission of attorneys or 
counsellors, to practice in this court, that they shall have 
been such for three years past in the supreme courts of 
the States to which they respectively belong, and that 
their private and professional character shall appear to be 
feir. 

They shall respectively take and subscribe the following 
oath or affirmation, viz: 

I, , do solemnly swear, (or affirm, as the case 

may be,) that I will demean myself, as an attorney and 
counsellor of this court, uprightly, and according to law; 
26 ^^ 
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and that I will support the Constitation of the TTnited 
States. {Adopted 1791.) 

^ No. 8 

PRACTICE. 

This court consider the practice of the Courts of King's 
Bench and of Chancery, in England, as affording outlines 
for the practice of this court; and they will, from time to 
time, make such alterations therein as circumstances may- 
render necessary. {Adopted 1791.) 

No. 4. 

9 

BILL OF EXCEPTIONS. 

Hereafter the judges of the circuit and district courts 
shall not allow any bill of exceptions which shall contaia 
the charge of the court at large to the jury in trials at 
common law, upon any general exception to the whole of 
such charge. But the party excepting shall be required 
to state distinctly the several matters of law in such charge 
to which he excepts; and such matters of law, and those 
only, shall be inserted in the bill of exceptions, and allowed 
by the court. {Adopted 1832.) 

No. 6. 

PROCESS. 

All process of this court shall be in the name of the 
President of the United States. {Adopted 1790.) 

When process at common law, or in equity, shall issue 
against a State, the same shall be served on the governor, 
or chief executive magistrate, and attorney general of such 
State. {Adopted VIQQ.) 

Process of subpoena, issuing out of this court, in any 
suit in equity, 'shall be served on the defendant sixty days 
before the return day of the said process ; and if the defend- 
ant, on such senrice of the subpoena, shall not appear at the 
return day contained therein, the complainant shall be at 
liberty to proceed ex parte. 
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No. 6. 

MOTIONS. 

All motions hereafter made to the court shall be reduced 
to writing, and shall contain a brief statement of the facts 
and objects of the motion. (Adopted 1838.) 

No motion to dismiss, except on special assignment b> 
the court, shall be heard, unless previous notice has been 
given to the adverse party, or the counsel or attorney of 
such party. 

MOTION DAY. 

The court, will not hear arguments on Saturday, (unless 
for special cause it shall order to the contrary,) but will 
devote that day to the other business of the court; and 
on Friday in each week, during the sitting of the court, 
motions in cases not required by the rules of the court to 
be put on the docket shall be entitled to preference^ if such 
motions shall be made before the court shall have entered 
on the hearing of a cause upon the docket. {Adopted 1844.) 

[See Ameitdmekt, p. 401.] 

No. 7. 
LAW LIBRARY. 

1. During the session of the coin*t, any gentleman of the 
bar having a cause on the docket, and wishing to use any 
book or books in the law library, shall be at liberty, upon 
application to the clerk of the court, to receive an order to 
take the same (not exceeding at any one time three) from 
the library, he being thereby responsible for the due return 
of the same within a reasonable time, or when required by 
the clerk. And it shall be the duty of the clerk to keep, 
in a book for that purpose, a record of all books so deliv- 
ered, which are to be charged against the party receiving 
the same. And in case the same shall not be so returned, 
the party receiving the same shall be responsible for and 
forfeit and pay twice the value thereof; as also one dollar 
per day for each day's detention beyond the limited time. 
{Adopted 1888.) 
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CONFSBENCB-BOOM. 

2. The clerk shall take charge of the books of the coart, 
together with sach of the duplicate law books as Congress 
may direct to be transferred to the court, and arrange them 
in the conference-room, which he shall have fitted up in a 
proper manner; and he shall not permit such books to be 
taken therefrom by any one except the judges of the court 
{Adopted 1841.) 

No. 8. 

BETURN TO WRIT OF ERROR AND RETURN DAY. 

1. The clerk of the court to which any writ of error shall 
be directed may make return of the same, by transmitting 
a true copy of the record, and of all proceedings in the 
cause, under his hand and the seal of the court {Adopted 
1797.) 

2. No cause wiU hereafter be heard until a complete 
record, containing in itself, without references aliundey all 
the papers, exhibits, dep6sitions, and other proceedings 
which are necessary to the hearing in this court, shall be 
filed. {Adopted 1828.) 

8. Whenever it shall be necessary or proper, in the 
opinion of the presidii^ judge in any circuit court, or 
district court exercisi^ circuit court jurisdiction, that 
original papers of any kind should be inspected in this 
court upon appeal or writ of error, such presiding judge 
may make such rule or order for the safekeeping, trans- 
porting, and return of such original papers as to him may 
seem proper; and this court will receive and consider such 
original papers in connection with the trap^cript of the 
proceedings. {Adopted 1817.) [Sxx Amendment, p. 401.] 

RETURN DAI. 

4. In cases where final judgment is rendered more than 
thirty days before the first day of the next term of this 
court, the writ of error and citation, if taken before, must 
be retviraable on the first day of said term, and be served 
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before that day; but in cases where the judgment is ren- 
dered less than thirty days before the first day, the writ of 
error and citation may be made returnable on the third 
Monday of the said term, and be served before that day. 
{Adopted 1867.) 

No. 9. 

DOCEETING CASES. 

1. In all cases where a writ of error or an appeal shall 
be brought to this court from any judgment or decree ren- 
dered thirty days before the commencement of the term, 
it shall be the duty of the plaintiff in error or appellant, as 
the case may be, to docket the cause and file the record 
thereof with the clerk of this court within the first six 
days of the term; and if the writ of error or appeal shaU 
be brought from a judgment or decree rendered less than 
thirty days before the commencement of the term, it shall 
be the duty of the plaintiff in error or appellant to docket 
the cause and file the record thereof with the clerk of this 
court within the first thirty days of the term ; and if the 
plaintiff in error or appellant shall fail to comply with this 
rule, the defendant in error or appellee may have the case 
docketed and dismissed, upon producing a certificate from 
the clerk of the court wherein the judgment or decree was 
rendered, stating the cause, and certifying that such writ 
of error or appeal has been duly sued out and allowed. 
And in no case shall the plaintiff in error or appellant be 
entitled to docket the cause and file the record after the 
same shall have been docketed and dismissed under this 
rule, unless by order of the court. {Adopted 1806, 1821, 
1835, 1853.) 

2. But the defendant in error or appellee may, at his 
option, docket the cause, and file a copy of the record with 
the clerk of the court; and if the case is docketed, and a 
copy of the record filed with the clerk of this court by the 
pkdntiff or appellant, within the periods of time above 
limited and prescribed by this rule, or bv the defendant in 
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error or appellee at any time thereafter dnring the term, 
the case shall stand for argument at the term. 

8. Upon the filing of the transcript of a record, brought 
up by writ of error or appeal, the appearance of the coun- 
sel for the plaintiff in error or appellant shall be entered. 
{Adopted 1867.) 

4. In all cases where the period of thirty days is men- 
tioned in this rule, it shall be extended to sixty days in 
writs of error and appeals from California, Oregon, Wash- 
ington, New Mexico,* Utah,* Nevada^ Arizona, Montana, 
and Idaho. {Adopted 1864.) 

« 

Kg. 10. 

SECURITY FOB COSTS. 

1. In all cases the clerk shall take of the party a bond, 
with competent surety, to secure his fees, in the penalty 
of two hundred dollars ; or a deposit of that amount, to be 
placed in bank subject to his draft {Adopted 1831.) 

PRINTING RECORDS. 

2. In all cases, the clerk shall have fifteen copies of the 
records printed for the court, and the costs of printing shall 
be charged to the Government in the expenses of the court. 

3. The clerk ghall furnish copies for the printer, shall 
supervise the printing, and shall take care of and distribute 
the printed copies to the judges, the reporter, and the par- 
ties, from time to time, as required. 

4. In each case the clerk shall charge the parties the 
legal fees for but the one manuscript copy in that case. 

5; In all cases the clerk shall deliver a copy of the printed 
record to each party; and in cases of dismission, reversal, 
or affirmance with costs, the fees for the said manuscript 
copy of the record shall be taxed against the party against 
whom costs are given, and which charge includes the charge 
for the copy furnished him. 

6. In cases of dismission for want of jurisdiction, each 
party shall be charged with one half the legal fees for a 
copy. 



RULES OF THB SUPREME COURT. 391 

ATTACHMENT FOR COSTS. 

7. Upon the clerk of this court producing satisfactory 
evidence, by affidavit or the acknowledgment of the par- 
ties or their sureties, of having served a copy of the bill 
of fees due by them, respectively, in this court, on such 
parties or their sureties, an attachment shall issue against 
Buch parties or sureties, respectively, to compel payment 
of the said fees. {Adopted 1808.) 

No. 11. 

TRANSLATIONS. ^ 

Whenever any record, transmitted to this court upon a 
writ of error or appeal, shall contain any document, paper, 
testimony, or other proceeding in a foreign language, and 
the record does not also contain a translation of such docu- 
ment, paper, testimony, or other proceeding, made under 
the authority o^ the inferior court, or admitted to be cor- 
rect, the record shall not be printed, but the case shall be 
reported to this court by the clerk, and the court will there- 
upon remand it to the inferior court, in order that a trans- 
lation may be there supplied and inserted in the record. 
{Adopted 1851.) 

No. 12. 

EVIDENCE. 

1. In all cases where further proof is ordered by the 
court, the depositions which shall be taken shall be by a 
commission, to be issued from this court, or from any cir- 
cuit court of the United States. {Adopted 1816.) 

2. In all cases of admiralty and maritime jurisdiction, 
where new evidence shall be admissible in this court, the 
evidence by testimony of witnesses shall be taken under a 
commission, to be issued from this court, or from any cir- 
cuit court of the tlnited States, under the direction of any 
judge thereof; and no such commission shall issue but 
upon interrogatories, to be filed by the party applying for 
the commission, and notice to the opposite party or his 
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agent or attorney, accompanied with a copjof the interrog- 
atories 00 filedy to file cross-interrogatories within twenty 
days from the service of such notice : Provided, howev^ 
That nothing in this rale shall prevent any party from giv- 
ing oral testimony in open court in cases where, hy law, it 
is admissible. {Adopted 1817.) 

No. 18. 

DBBDS, ETC., NOT OBJECTED TO, ETC., ADMITTED, ETC. 

In all cases of equity and admiralty jurisdiction, heard 
in this court, no objection shall hereaiter be allowed to be 
taken to the admissibility of any deposition, deed, grant, 
or other exhibit found in the record as . evidence, unless 
objection was taken thereto in the court below and entered 
of record; but the same shall otherwise be deemed to have 
been admitted by consent. {Adopted 1824.) 

No. 14^ 

CBBTIOBABI. 

No certiorari for diminution of the record shall be here- 
after awarded in any cause, unless a motion therefor shall 
be made in writing, and ^he facts on which the same is 
founded shall, if not admitted by the other party, be veri- 
fied by affidavit. And all motions for such certiorari shall 
be made at the first term of the entry of the cause, other- 
wise the same shall not be granted, unless upon special 
cause shown to the court, accounting satisfactorily for the 
delay. {Adopted 1824.) 

No. 16. 

DEATH OF A PABT7. 

1. Whenever, pending a writ of error or appeal in this 
court, either party shall die, the proper representatives in 
the personalty or realty of the deceased party, according 
to tjiie nature of the case, may voluntarily come in and be 
admitted parties to the suit, and thereupon the cause shall 
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be }ieard and determined as in other cases; and if such 
representatives shall not voluntarily become parties, then 
the other party may suggest the death on the record, and 
thereupon, on motion, obtain an order, that unless such 
representatives shall become parties within the first ten 
days of the ensuing term, the party moving for such order, 
if defendant in error, shaH be entitled to have the writ of 
error or appeal dismissed; and if the party so moving shall 
be plaintiff in error, he shall be entitled to open the record, 
and on hearing have the same reversed, if it be erroneous : 
Provided, however, That a copy of every such order phall 
be printed in some newspaper at the seat of Government, 
in which the laws of the United States shall be printed by 
authority, for three successive weeks, at least sixty days 
before the beginning of the term of the Supreme Court 
then next ensuing. {Adopted 1821.) 

2. "When the death of a party is suggested, and the rep- 
resentatives of the deceased do not appear by the tenth day 
of the second term next succeeding the suggestion, and no 
measures are taken by the opposite party within that time 
to compel their appearance, the case shall abate. {Adopted 
1851.) 

No.ie. 

NO APPEARANCE OF PLAINTIFF. 

"Where there is no appearance for the plaintiff when the 
case is called for trial, the defendant may have the plaintiff 
called and dismiss the writ of error, or may open the record 
and pray for an affirmance. {Adopted 1806, 1849.) 

No. 17. 

NO APPEARANCE OF DEFENDANT. 

"Where the defendant fails to appear when the cause 
shall be called for trial, the court may proceed to hear an 
argument on the part of the plaintiff, and to give judgment 
according to the right of the cause. {Adopted 1801.) 
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Ho. 18. 

HO APPBA&AKCB OP BITHSB PABTT. 

When a case is reached in the regular call of the docket, 
and no appearance is entered for either party, the case shall 
be dismissed at the costs of the plaintifil (Adopted 1851.) 

Ho. 19. 
NEITHXR PABTT BEADT AT 8EC0in> TBBM. 

When a case is called for argament at two snccessiye 
terms, and upon the call at the second term neither party 
is prepared to argue it, it shall be dismissed at the costs of 
the plaintiff, unless sufficient cause is shown for further 
postponement (Adopted 1849.) 

No. 20. 

PBINTSn ABOUMENTS. 

1. In all cases brought here on appeal, writ of error, or 
otherwise, the court will receive printed arguments, with- 
out regard to number of the case on the docket, if the 
counsel on both sides shall choose so to submit the same, 
within the first sixty days of the term; but twenty copies 
of the arguments, signed by attorneys or counsellors of 
this court, must be first filed: ten of these copies for the 
court, two for the reporter, three to be retained by the 
clerk, and the residue for counsel. (Adopted 1853, 1864.) 

2. When a case is reached in the regular call of the 
docket, and a printed argument shall be filed for one or 
both parties, the case shall stand on the same footing as 
if there were an appearance by counsel. (Adopted 1887-) 

3. When a case is taken up for trial upon the regular 
call of the docket, and argued orally in behalf of only 
one of the parties, no printed argument will be received, 
unless it is filed before the oral argument begins, and the 
court will proceed to consider and decide the case upon 
the ex parte argument. (Adopted 1850.) 
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No. 21. 

TWO COUNSEL. 

1. Only two counsel shall be permitted to argue for each 
party, plaintiff and defendant, in a cause. (Adopted 1812.) 

TWO HOURS. 

2. Two hours on each side shall be allowed in the argu- 
ment of a cause, and no more, without special leave of the 
court, granted before the argument begins. But the time 
thus allowed may be apportioned among counsel on the 
same side as they choose : Provided, always, A fair open- 
ing of the case shall be made by the party having the open- 
ing and closing argument. {Adopted 1870.) 

BRIEFS. 

8. Counsel will not be heard, unless a printed brief or 
abstract of the case be first filed, together with the points 
made, and the authorities cited in support of them, ar- 
ranged under the respective points. {Adopted 1821, 1848.) 

4. The brief filed on behalf of a plaintiff in error or an 
appellant shall also contain a statement of the errors relied 
upon; and, in case of an appeal, an abstract of the plead- 
ings and proofs, exhibiting clearly and succinctly the issues 
presented. {Adopted 1870.) 

5. Each error shall be separately alleged and particularly 
specified; otherwise, it will be disregarded. {Adopted 
1870.) 

6. When the error alleged is to the charge of the court, 
the part of the charge referred to shall be quoted totidem 
verbis in the specification. {Adopted 1870.). 

7. "When the error alleged is to the admission or rejec- 
tion of evidence, the specification shall quote the full sub- 
stance of the evidence offered, or copy the offer as stated 
in the bill of exceptions. Any alleged error not in accord- 
ance with these rules will be disregarded. {Adopted 1870.) 

8. Counsel will be confined to a discussion of the errors 
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stated, bat the court may, at its discrelion, notice any other 
errors appearing in the record. {Adopted 1870.) 

9. The same shall be signed by an attorney or counsellor 
of this court {Adopted 1844.) 

10. K one of the parties omits to file such a statement, 
he cannot be heard, and the case will be heard ex parte 
upon the argument of the party by whom the statement is 
filed. {Adopted 1848.) 

11. Twenty printed copies of the abstract, points, and 
authorities required by this rule shall be filed with the 
clerk by the plaintiff in error or appellant six days, and 
by the defendant in error or appellee three days, before the 
case is called for argument. {Adopted 1849, 1864.) 

12. When no counsel appears for one of the parties, and 
no printed brief or argument is filed, only one counsel will 
be heard for the adverse party; but if a printed brief or 
argument is filed, the adverse party will be entitled to be 
heard by two counsel. {Adopts 1849.) 

No. 22. 

OBDBR OF ARGUMBNT. 

The plaintiff or appellant in this court shall be entitled 
to open and conclude the case. But when there are cross- 
appeals, they shall be argued together as one case, and the 
plaintiff in the court below shall be entitled to open and 
conclude the argument. {Adopted 1858.) 

No. 28. 

INTBRBST. 

1. In cases where a writ of error is prosecuted to this 
court, and the judgment of the inferior court is affirmed, 
the interest shall be calculated and levied, from the date of 
the judgment below until the same is paid, at the same 
rate that similar judgments bear interest in the courts of 
the State where such judgment is rendered. {Adopted 
1803, 1851.) 

2. In alL cases where a writ of error shall delay the pro- 
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ceedings on the judgment of the inferior court, and shall 
appear to have been sued out merely for delay, damages at 
the rate of ten per centj in addition to interest, shall be 
awarded upon the amount of the judgment. {Adopted 
1803, 1871.) 

8. The same rule shall be applied to decrees for the pay- 
ment of money in cases of chancery, unless otherwise 
ordered by this court.* 

No. 24. 

COSTS. 

1. In all cases where any suit shall be dismissed in this 
court, except where the dismissal shall be for want of 
jurisdiction, costs shall be allowed to the defendant in error 
or appellee, as the case may be, unless otherwise agreed 
by the parties. {Adopted 1810, 1838.) 

2. In all cases of affirmance of any judgment or decree 
in this court, costs shall be allo^d to the defendant in 
error^pr appellee, as the case may be, unless otherwise 
ordered by the court {Adopted 1888.) 

8. In cases of reversal of any judgment or decree in this 
court, costs shall be allowed to the plaintiff in error or ap- 
pellant, as the case may be, unless otherwise ordered by 
the court. The cost of the transcript of the record from 
the court below shall be a part of such costs, and be taxable 
in that court as costs in the case. {Adopted 1838.) 

4. Neither of the foregoing rules . shall apply to cases 
where the United States are a party; but in such cases no 
costs shall be allowed in this court for or against the United 
States. {Adopted 1838.) 

5. In all cases of the dismissal of any suit in this court, 
it shall be the duty of the clerk to issue a mandate, or other 
proper process, in the nature of a procedendOy to the court 
below, for the purpose of informing such court of the pro- 
ceedings in this court, so that further proceedings may be 

* Interest not allowed in admiralty, unless specially directed by the court. 
'(20 How.. 265.) 
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had in sach court as to law and joBtice may appertain. 
(Adopted 1888.) 

6. When costs are allowed in this court, it shall be the 
duty of the clerk to insert the amount thereof in the body 
of the mandate, or other proper process, sent to the court 
below, and annex to the same the bill of items taxed in 
detail. (Adopted 1838.) 

No. 26. 

OPINIONS OF THB OOXJKT. 

1. All opinions delivered by the court shall, immediately 
upon the delivery thereof, be deliverjsd over to the clerk to 
be recorded. And it shall be the duty o^ the clerk to cause 
the same to be forthwith recorded, and to deliver a copy 
to the reporter as soon as the same shall be recorded. 
(Adopted 1834, 1835.) 

2. The opinions of the court, as far as practicable, shall 
be recorded during the J;erm, so that the publication of the 
reports may not be delayed thereby. (Adopted 1835.}. 

3. The original opinions of the court shall be filed with 
the clerk of this court for preservation. (Adopted 1884.) 

No. 26. 

OALL OF THE D9CEET. 

1. The court, on the second day in each term, will com- 
mence calling the cases for argument in the order in which 
they stand on the docket, and proceed from day to day 
during the term in the same order, (except as hereinafter 
provided;)^ and if the parties, or either of them, shall be 
ready when the case is called, the same will be heard; and 
if neither party shall be ready to proceed in the argument, 
the cause shall go down to the foot of the docket, unless 
some good and satisfactory reason to the contrary shall be 
shown to the. court. {Adopted 1830, 1866.) 

2. Ten causes only shall be considered as liable to be 
called on each day during the term, including the one 
under argument. 
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8. Crimipal cases may be advanced, by leave of the court, 
on motion of either party. {Adopted 1866.) 

4. Revenue cases and cases in which the United States 
are concerned, which also involve or affect some matter of 
general public interest, may also, by leave of the court, be 
advanced on motion of the Attorney General. {Adopted 
1866.) 

5. No other cause shall be taken up out of the order on 
the docket, or be set down for any particular day, except 
under special and peculiar circumstances, to be shown to the 
court. Every cause which shall have been called in its 
order and passed, and put at the foot of the docket, shall, 
if not again reached during the term it was called, be con- 
tinued to the next term of the court. {Adopted 1830.) 

6. Two or more cases, also involving the same question, 
may, by the leave of the court, be heard together; but they 
must be argued as one case. {Adopted 1866.) 

1^0.27. 

ADJOURNMENT. 

The court will, at every session, announce on what day 
it will adjourn at least ten days before the time which shall 
be fixed upon; and the court will take up no case for argu- 
ment, nor receive any case upon printed briefs, within three 
days next before the day fixed upon for adjournment. 
{Adopted 1888.) 

No. 28. 

DISMISSING OASES IN VACATION. 

Whenever the plaintiff and defendant in a writ of error 
pending in this court, or the appellant and appellee in any 
appeal, shall at any time hereafter, in vacation and out of 
term time, by their respective attorneys, who are entered 
as such on the record, sign and file with the clerk an agree- 
ment in writing, directing the case to be dismissed, and 
specifying the terms on which it is to be dismissed as to 
<!osts, and also paying to the clerk any fees that may be 
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due to him, it shall be the duty of the clerk to enter the 
case dismissed, and to give to either party which may re- 
quest it a copy of the agreement filed; bat no mandate or 
other process is to issue without an order by the court. 
{Adopted 18b7.) 

No. 29. 

SUPEBSEDEAS. 

Supersedeas bonds in the circuit courts must be taken, 
with good and sufficient security, that the plaintift'in error 
or appellant shall prosecute his writ or appeal to efiect, and 
answer all damages and costs if he fail to make his plea 
good. Such indemnity, where the judgment or decree is 
for the recovery of money not otherwise secured, must be 
for the whole amount of the judgment or decree, including 
^^just damages for delay," and costs and interest on the 
appeal; but in all suits where the property in controversy 
necessarily follows the event of the suit, as in real actions, 
replevin, and in suits on mortgages; or where the property 
is in the custody of the marshal, under admiralty process, 
as in case of capture or seizure; or where the proceeds 
thereof, or a bond for the value thereof, is in the custody 
or control of the court, indemnity in all such cases is only 
required in an amount sufficient to secure the sum recov- 
ered for the use and detention of the property, and the 
costs of the suit, and ^^just damages for delay," and costs 
and interest on the appeal. {Adopted 1867.) 
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Amendmbnt to 6ih Bulb. 

All motions to dismiss appeals and writs of error^ except 
motions to docket and dismiss under the ninth rule^ must 
be submitted in the first instance on printed briefs or argu- 
ments. If the court desires further argument on that sub- 
ject it will be ordered in connection with the hearing on 
the merits. The party moving to dismiss shall serve notice 
of the motion^ with a copy of his brief or argument^ on the 
counsel for the plaintiff in error or appellant of record in 
this courts at least three weeks before the time fixed for 
submitting the motion^ in all cases except where the coun- 
sel to be notified resides west of the Bocky Mountains, in 
which case the notice shall be at least thirty days. 

Affidavit of the deposit in the mail of the notice and brief 
to the proper address of the counsel to be served, duly post- 
paid, at such time as to reach him by due course of mail, 
the three weeks or thirty days before the time fixed by the 
notice, will be regarded as prima foboie evidence of service 
on counsel who reside without the District of Columbia. 
On proof of such service, the motion will be considered 
unless for satisfactory reasons forther time be given by the 
court to either party. {Adopted December Term^ ISTl.) 

# Amendment to 8th Rule. 

That hereafter, in all cases brought to this Court, by 
writ of error or appeal, to review any judgment or decree, 
the clerk of the court by which such judgment or decree 
was rendered shall annex to, and transmit with, the record 
a copy of the opinion or opinions filed in the case. 
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Bule L 

In all cases hereafter decided in the Court of Claims, itr 
which, hy the act of Congress, such appeals are allowable, 
they shall be heard in the Supreme Court upon the follow- 
ing record, and none other : 

1. A transcript of the pleadings in the case, of the final 
judgment or decree of the court, and of such interlocutory 
orders, rulings, judgments, and decrees as may be neces- 
sary to a proper review of the case. 

2. A finding of the facts in the case by said Court of 
Claims, and the conclusions of law on said facts on which 
the court founds its judgment or decree. 

The finding of the facts and the conclusions erf law to be 
stated separately and certified to this court as part of the 
record. 

The facts so found are to be the ultimate facts or proposi- 
tions which the evidence shall establish, in the nature of a 
special verdict, and not the evidence on which those ulti- 
mate facts are founded. See Burr v. Des Moines Co., (1 

WaMctce^ 102.) [See Amendment, p. 486.] 

£iLle2. 

In all cases in which judgments or decrees have hereto- 
fore been rendered, where either party is by law entitled 
to an appeal, the party desiring it shall make applicatiou 
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to the Court of Claims by petition for the allowance of such 
appeal. Said petition shall contain a distinct specification 
of the errors alleged to have been committed by said court 
in its rulings, judgment, or decree in the case. The court 
shall, if the specification of alleged error be correctly and 
accurately stated, certify the same, or may certify such 
alterations and modifications of the points decided and 
alleged for error as, in the judgment of said court, shall 
distinctly, fully, and fairly present the points decided by 
the court. This, with the transcript mentioned in rule 1, 
(except the statement of facts and law therein mentioned,) 
shall constitute the record on which those cases shall be 
heard in the Supreme Court. 

f Bule 3. 

> 
In all cases an order of allowance of appeal by the Court 

of Claims, or the chief justice thereof in vacation, is essen- 
tial, and the limitation of time for granting such appeal 
shall cease to run from the time an application is made for 

the allowance of appeal. 

• 

* £iile4. 

In all cases in which either party is entitled to appeal to 
the Supreme Court, the Court of Claims shall make and 
file their finding of facts, and their conclusions of law there- 
in, in open court, before or at the time they enter their 
judgment in the case. 

Bule 5. 

In all such cases either party, on or before the hearing 
of the cause, may submit to the court a written request to 
find specifically as to the matter of fact which such party 
may deem material to the judgment in the case, and, if 
the court fails or refuses to find in accordance with such 
prayer, then such prayer and refusal shall be made a part 
of the record, certified on the appeal, to this court. 
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COURTS OF EQUITY OF THE UNITED STATES- 



PBBLIMmABT EBGXJLATIONS. 



The circuit courts, as courts of equity, shall be deemed 
always open for the purpose of filing bills, answers, and 
other pleadings; for issuing and returning mesne and final 
process and commissions; and for making and directing all 
interlocutory motions, orders, rules, and other proceedings^ 
preparatory to the hearing of all causes upon their merits. 

2. 

The clerk's office shall be open,'and the clerk shall be 
in attendance therein, on the first Monday of every month, 
for the purpose of receiving, entering, entertaining, and 
disposing of all motions, rules, orders, and other proceed- 
ings, which are grantable of course and applied for, or 
had by the parties, or their solicitors, in all causes pending 
in equity, in pursuance of the rules hereby prescribed. 

3. 

Any judge of the circuit court, as well in vacation as in 
term, may, at chambers, or on the rule days at the clerk's 
office, make and direct all such interlocutory orders, rules, 
and other proceedings, preparatory to the hearing of all 
causes upon their merits, in the same manner and with the 
same effect as the circuit court could make and direct the 
same in term, reasonable notice of the application therefor 
being first given to the adverse party, or his solicitor, to 
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appear and show cause to the contrary at the next rule day 
thereafter, unless some other time is aesigned by the judge 
for the hearing. 



All motions, rt^les, orders, and other proceedings, made 
and directed at chambers, or on rule days at the clerk's 
office, whether special or of course, shall be entered by the 
clerk in an order-book, to be kept at the clerk's office, on 
the day when they are made and directed; which book 
shall be open at all office hours to the free inspection of 
the parties in any suit in equity and their solicitors. And, 
except in cases where personal or other notice is specially 
required or directed, such entry in the order-book shall be 
deemed sufficient notice to the parties and their solicitors, 
without further service thereof, of all orders, rules, acts, 
notices, and other proceedings entered in such order-book, 
touching any and all the matters in the suits to and in 
which they are parties and solicitors. And notice to the 
solicitors shall be deemed notice to the parties for whom 
they appear and whom they represent, in all cases where 
personal notice on the parties is not otherwise specially 
required. Where the solicitors for all the parties in a suit 
reside in or near the same town or city, the judges of the 
circuit court may, by rule, abridge the time for notice of 
rules, orders, or other proceedings not requiring personal 
service on the parties, in their discretion. 

6. 

• 

All motions and applications in the clerk's office for the 
issuing of mesne process and final process to enforce and 
execute decrees, for filing bills, answers, pleas, demurrers, 
an,d other pleadings; for making amendments to bills and 
answers; for taking bills pro confesso; for filing exceptions; 
and for other proceedings in the clerk's office which do 
not, by the rules hereinafter prescribed, require any allow- 
ance or order of the court, or of any judge thereof, shall 
be deemed motions and applications, grantable of course 
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by the clerk of the court. But the same may be sus- 
pended, or altered, or rescinded by any judge of the court, 
upon special cause shown. 

6. 

All motions for rules or orders and other proceedings, 
which are not grantable of course or without notice, shall, 
unless a different time be assigned by a judge of the court, 
be made on a rule day, and entered in the order-book, and 
shall be heard at the rule day next after that on which the 
motion is made. And if the adverse party, or his solicitor, 
shall not then appear, or shall not show good cause against 
the same, the motion may be heard by any judge of the 
court ex parte, and granted, as if not objected to, or re- 
fused, in his discretion. 

PBOGBSS. 

7. 

The process of subpoena shall constitute the proper 
mesne process in all suits in equity, in the first instance, to 
require the defendant to appear and answer the exigency 
of the bill; and, unless otherwise provided in these rules, 
or specially ordered by the circuit court, a writ of attach- 
ment, and, if the defendant cannot be found, a writ of 
sequestration, or a writ of assistance to enforce a delivery 
of possession, as the case may require, shall be the proper 
process to issue for the purpose of compelling obedience 
to any interlocutory or final order or decree of the court. 

8. 

Final process to execute any decree may, if the decree 
be solely for the payment of money, be by a writ of exe- 
cution, in the form used in the circuit court in suits at com* 
mon law in actions of assumpsiL If the decree be for the 
performance of any specific act, as, for example, for the 
execution of a conveyance of land or the delivering up of 
deeds or other documents, the decree shall, in all cases, 
prescribe the time* within which the act shall be done, of 
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whicli the defendant shall he hound, without further ser- 
vice, to take notice ; and upon affidavit of the plaintiff, filed 
in the clerk's office, that the same has not heen complied 
with within the prescribed time, the clerk shall issue a 
writ of attachment against the delinquent party, from 
which, if attached thereon, he shall not he discharged, un- 
less upon a full compliance with the decree and the pay- 
ment of all costs, or upon a special order of the court or 
of a judge thereof, upon motion and affidavit, enlarging 
the time for the performance thereof. If the delinquent 
party cannot he found, a writ of sequestration shall issue 
against his estate upon the return of non est inventus^ to 
compel obedience to the decree. 

9. 

When any decree or order is for the delivery of posses- 
sion, upon proof made by affidavit of a demand and refusal 
to obey the decree or order, the party prosecuting the 
same shall be entitled to a writ of assistance from the clerk 
of the court 

10. 

Every person, not being a party in any cause, who has 
obtained an order, or in whose favor an order shall have 
been made, shall be enabled to enforce obedience to such 
order by the same process as if he were a party to the 
cause; and every person, not being a party in any cause, 
against whom obedience to any order of the court may be 
enforced, shall be liable to the same process for enforcing 
obedience to such order as if he were a party in the cause. 

SERVICE OP PROCESS 

u. 

* No process of subpcBna shall issue from the clerk's office 
in any suit in equity until the bill is filed in the office. 

12. 

Whenever a bill is filed, the clerk shall issue the proc-. 
es8 of subpoena thereon, as of course, up6n the application 
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of the plaintiff, which shall be returnable into the clerk's 
office the next rule day, or the next rule day but one, at 
the election of the plaintiff, occurring after twenty days 
from the time of the issuing thereof. At the bottom of 
the subpoena shall be placed a memorandum, that the de- 
fendant is to enter his appearance in the suit in the clerk's 
office on or before the day at which the writ is returnable; 
otherwise, the bill may be taken pro confesso. Where there 
are more than one defendant, a writ of subpoena may, at 
the election of the plaintiff, be sued out separately for each 
defendant, except in the case of husband and wife defend- 
ants, or a joint subpoena against all the defendants. 

18. 

The service of all subpoenas shall be by a delivery of a 
copy thereof by the officer serving the same to the defend- 
ant personally, or, in case of husband and wife, to the 
husband personally, or by leaving a copy thereof at the 
dwelling-house or usual place of abode of each defendant, 
with some free white person who is a member or resident 
in the family. 

14. 

Whenever any subpoena shall be returned not executed 
as to any defendant, the plaintiff shall be entitled to an- 
other subpoena, toties quotieSy against such defendant, if he 
shall require it, until due service is made. 

16. 

The service of all process, mesne and final, shall be by 
the marshal of the District, or his deputy, or by some other 
person specially appointed by the court for that purpose, 
and not otherwise. In the latter case, the person serving 
the process shall make affidavit thereof. 

16. 

Upon the return of the subpoena as served and executed 
upon any defendant, the clerk shall enter the suit upon his 
docket as pending in the court, and shall state the time of 
the entry. 
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APPEARANCE. 
17. 

The appearance day of the defendant shall be the rule 
day to which the subpoena is made returnable, provided 
he has been served with the process twenty days before 
that day; otherwise his appearance day shall be the next 
rule day succeeding the rule day when the process is 
returnable. 

The appearance of the defendant, either personally or 
by his solicitor, shall be entered in the order-book on the 
day thereof by the clerk. 

BILLS TAKEN PBO CONFESSO. 

18. 

It shall be the duty of the defendant, unless the time 
shall be otherwise enlarged, for cause shown, by a j'udge 
of the court, upon motion for that purpose, to file his plea, 
demurrer, or answer to the bill, in the clerk's office, on 
the rule day next succeeding that of entering his appear- 
ance. In default thereof, the plaintifi'may, at his election, 
enter an order (as of course) in the order-book, that the 
bill be taken pro confesso; and thereupon the cause shall 
be proceeded in ex parUj and the matter of the bill may 
be decreed by the court at the next ensuing term thereof 
accordingly, if the same can be done without an answer, 
and is proper to be decreed; or the plain tift', if he requires 
any discovery or answer to enable him to obtain a proper 
decree, shall be entitled to process of attachment against 
the defendant, to compel an answer, and the defendant 
shall not, when arrested upon such process, be discharged 
therefrom, unless upon filing his answer, or otherwise com- 
plying with such order as the court or a judge thereof may 
direct, as to pleading to or fully answering the bill, within 
a period to be fixed by the court or judge, and undertak- 
ing to speed the cause. 
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19. 

When the bill is taken 'pro cmfeasOj the court may pro* 
ceed to a decree at the next ensuing term thereof, and 
such decree rendered shall be deemed absolute, unless the 
court shall, at the same term, set aside the same, or enlarge 
the time for filing the answer, upon cause shown, upon 
motion and affidavit of the defendant. And no such mo- 
tion shall be granted, unless upon the payment of the costs 
of the plaintiff in the suit up to that time, or such part 
thereof as the court shall deem reasonable, and unless the 
defendant shall undertake to file his answer within such 
time as the court shall direct, and submit to such other 
terms as the court shall direct, for the purpose of speeding 
the cause. 

FBAME OF BILLS. 

ao. 

Every bill, in the introductory part thereof, shall con- 
tain the names, places of abode, and citizenship of all the 
parties, plaintiffi and defendants, by and against whom 
the bill is brought. The form, in substance, shall be as 
follows: "To the judges of the circuit court of the United 

States for the district of : A. B., of , and a citizen 

of the State of , brings this his bill against 0. D., of 

, and a citizen of the State of , and E. P., of , 

and a citizen of the State of :. And thereupon your 

orator complains and says that," &c. 

21. 

The plaintiff, in his bill, shall be at liberty to omit, at 
his option, the part which is usually called the common 
confederacy clause of the bill, averring a confederacy be- 
tween the defendants to injure or defraud the plaintiff; 
also what is commonly called the charging part of the bill, 
setting forth the matters or excuses which the defendant 
is supposed to intend to set up by way of defence to the 
bill; also what is commonly called the jurisdiction clause 
of the bill, that the acts complained of are contrary to 
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equity, and that the defendant is without any remedy at 
law; and the bill shall not be demurrable therefor. And 
the plaintiff may, in the narrative or stating part of his 
bill, state and avoid, by counter averm.ents, at his option, 
any matter or thing which he supposes will be insisted 
upon by the defendant by way of defence or excuse to the 
case made by the plaintiff for relief. The prayer of the 
bill shall ask the special relief to which the plaintiff sup- 
poses himself entitled, and also shall contain a prayer for 
general relief; and if an injunction, or a writ of ne exeat 
regno, or any other special order, pending the suit, is re- 
'quired, it shall also be specially asked for. 

22. 

K any persons, other than those named as defendants in 
the bill, shall appear to be necessary or proper parties there- 
to, the bill shall aver the reason why they are not made 
parties, by showing them to be without the jurisdiction of 
the court, or that they cannot be joined without ousting the 
jurisdiction of the court as to the other parties. And as to 
persons who are without the jurisdiction and may properly 
be made parties, the bill may pray that process may issue 
to make them parties to the bill if they should come within 
the jurisdiction. 

23. 

The prayer for process of subpoena in the bill shall con- 
tain the namesof all the defendants named in the introduc- 
tory part of the bill, and if any of them iare known to be 
infants under age, or otherwise under guardianship, shall 
state the fact, so that the court may take order thereon, as 
justice may require, upon the return of the process. K an 
injunction, or a writ of ne exeat regno , or any other special 
order, pending the suit, is asked for in the prayer for relief, 
that shall be sufficient, without<repeating the same in the 
prayer for process. 

24. 

Every bill shall contain the signature of counsel annexed 
to it, which shall be considered as an affirmation on his part 
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that, apou the instructions ^ven to him and the case laid 
before him, there is good groand for the suit, in the man- 
ner in which it is framed. 

26. 

In order to prevent unnecessary costs and expenses, and 
to promote brevity, succinctness, and directness in the alle- 
gations of bills and answers, the regular taxable costs for 
every bill and answer shall in no case exceed the sum which 
is allowed in the State court of chancery in the district, if 
any there be; but if there be none, then it shall not exceed 
the sum of three dollars for every bill or answer. 

SCAKDAL AKD IMPBBTINBKOB IN BILLS. 

26. 

Every bill shall be expressed in as brief and succinct terms 
as it reasonably can be, and shall contain no unnecessary 
recitals of deeds, documents, contracts, or other instruments, 
in hcec verba^ or any other impertinent matter, or any scan- 
dalous matter not relevant to the suit. If it does, it may, 
on exceptions, be referred to a master, by any judge of the 
court, for impertine'hce or scandal ; and if so found by him, 
the matter shall be expunged at the expense of the plaintiff, 
and he shall pay to the defendant all his ()osts in the suit up 
to that time, unless the court or a judge thereof shall other-? 
wise order. If /the master shall report that the bill is not 
scandalous or impertinent, the plaintiff shall be entitled to 
all costs occasioned by the reference. 

27. 

No order shall be made by any judge for referring any bill, 
answer, or pleading, or other matter, or proceeding, depend- 
ing before the court, for scandal or impertinence, unless 
exceptions are taken in writing and signed by counsel, de- 
scribing the particular passages which are considered to be 
scandalous or impertinent; nor unless the exceptions shall 
be filed on or before the next rule day after the process on 
the bill shall be returnable, or after the answer or pleading 
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is filed. And such order, when obtained, shall be consid- 
ered as abandoned, unless the party obtaining the order 
Bhall, without any unnecessary delay, procure the master 
to examine and report for the same on or before the next 
Bucceeding rule day, or the master shall certify that further 
time is necessary for him to complete the examination. 

AMENDMENT OF BILLS. 
28. 

The plaintiff shall be at liberty, as a matter of course, and 
without payment of costs, to amend his bill, in any matters 
whatsoever, before any copy has been taken out of the clerk's 
office, and in any small matters afterward, such as filling 
blanks, correcting errors of dates, misnomer of parties, mis- 
description of premises, clerical errors, and generally id 
matters of form. But if he amend in a material point, (as 
he may do of course,) after a copy has been so taken, be- 
fore any answer or plea or demurrer to the bill, he shall 
pay to the defendant the costs occasioned thereby, and 
shall, without delay, furnish him a fair copy thereof, free 
of expense, with suitable references to the places where 
the same are to be inserted. And if the amendments are 
numerous, he shall furnish, in like manner, to the defend- 
ant, a copy of the whole bill as amended; and if there be 
more than one defendant, a copy shall be furnished to 
each defendant affected thereby. 

29. 

After an answer, or plea, or demurrer is put in, and be- 
fore replication, the plaintiff may, upon motion or petition, 
without notice, obtain an order from any judge of the court 
to amend his bill on or before the next succeeding rule day, 
upon payment of costs or without payment of costs, as the 
court or a judge thereof may in his discretion direct. But 
after replication filed, the plaintiff shall not be permitted 
to withdraw it and to amend his bill, except upon a special 
order of a judge of the court, upon motion or petition, after 
due notice to the other party, and upon proof by affidavit 
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that the same is not made for the purpose of vexation or 
delay, or that the matter of the proposed amendment is ma- 
terial, and Could not with reasonable diligence have been 
sooner introduced into the bill, and upon the plaintiff'^ sub- 
mitting to such other terms as may be imposed by the judge 
for speeding the cause. 

80. 

If the plaintiff, so obtaining any order to amend his bill 
after answer, or plea, or demurrer, or after replication, 
shall not file his amendments or amended bill, as the case 
may require, in the clerk's office, on or before the next 
succeeding rule day, he shall be considered to have aban- 
doned the same, and the cause shall proceed as if no ap- 
plication for any amendment had been made. 

DEMURRERS AND PLEAS. 
31. 

ISTo demurrer or plea shall be allowed to be filed to any 
bill, unless upon a certificate of counsel, that in his opin- 
ion it is well founded in point of law, and supported by 
the affidavit of the defendant; that it is not interposed for 
delay ; and, if a plea, that it is true in point of fact. 

32. " • 

The defendant may, at any time before the bill is taken 
for confessed, or afterward with the leave of the court, 
demur or plead to the whole bill, or to part of it, and he 
may demur to part, plead to part, and answer as to the 
residue; but in every case in which the bill specially 
charges fraud or combination, a plea to such part must be 
accompanied with an answer fortifying the plea, and ex- 
plicitly denying the fraud and combination, and the facts 
on which the charge is founded 

33. 

The plaintiff may fcet down the demurrer or plea to be 
argued, or he may take issue on the plea. If, upon au 
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issue, the facts stated in the plea be determined for the 
defendant, they shall avail him as far as in law and equity 
they ought to avail him. 

84. 

If, upon the hearing, any demurrer or plea is overruled, 
the plaintiff shall be entitled to his costs in the cause up 
to that period, unless the court shall be satisfied that the 
defendant has good ground, in point of law or fact, to in- 
terpose the same, and it was not interposed vexatiously or 
for delay. And, upon the overruling of any plea or demur- 
rer, the defendant shall be assigned to answer the bill, or 
so much thereof as is covered by the plea or demurrer, the 
next succeeding rule day or at such other period as, con- 
sistently with justice and the rights of the defendant, the 
same can, in the judgment of the court, be reasonably 
done; in default whereof, the bill shall betaken against 
him pro confesso^ and the matter thereof proceeded in and 
decreed accordingly. 

36. 

If, upon the hearing, any demurrer or plea shall be 
allowed, the defendant shall be entitled to his costs. But 
the court may, in its discretion, upon motion of the plain- 
tiff, allow him to amend his bill, upon such terms as it 
shall deem reasonable. 

86. 

No demurrer or plea shall be held bad and; overruled 
upon argument, only because such demurrer or plea shall 
not cover so much of the bill as it might by law have 
extended to. 

37. 

No demurrer or plea shall be held bad and overruled 
upon argument, only because the answer of the defendant 
may extend to some part of the same matter as may be 
covered by such demurrer or plea. 

.38. 

If the plaintiff shall not reply to any plea, or set down 
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any plea or demurrer for argument on the rule day when 
the same is filed, or on the next succeeding rule day, he 
shall be deemed to admit the truth and sufficiency thereof^ 
and his bill shall be dismissed as of course, unless a judge 
of the court shall allow him further time for the purpose. 

AK8WEB8. 
80. 

The rule, that if a defendant submits to answer he shall 
Answer fully to all the matters of the bill, shall no longer 
apply in cases where he might by plea protect himself from 
such answer and discovery. And the defendant shall be 
entitled in all cases by answer to insist upon all matters of 
defence (not being matters of abatement, or to the charac- 
ter of the parties, or matters of form) in bar of or to the 
merits of the bill, of which he may be entitled to avail 
himself by a plea in bar; and in such answer he shall not 
be compellable to answer any other matters than he would 
be compellable to answer and discover upon filing a plea 
in bar and an answer in support of such plea, touching 
the matters set forth in the bill, to avoid or repel the bar 
or defence. Thus, for example, a bond fide purchaser, for 
a valuable consideration without notice, may set up that 
defence by way of answer instead of plea, and shall be 
entitled to the same protection, and shall not be compella- 
ble to make any further answer or discovery of his title 
than he would be in any answer in support of such plea. 

40. 

A defendant shall not be bound to answer any statement 
or charge in the bill, unless specially and particularly in- 
terrogated thereto ; and a defendant shall not be bound to 
answer any interrogatory in the bill, except those interrog- 
atories which such defendant is required to answer; and 
where a defendant shall answer any statement or charge in 
the bill to which he is not interrogated, only by stating his 
ignorance of the matter so stated or charged, such answer 
shall be deemed impertinent. 
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DEOsifBBR Term, 1850. 

Ordered^ That the fortieth rule, heretofore adopted and 
promulgated by this court as one of the rules of practice 
in suits in equity in the circuit courts, be, and the same is 
hereby, repealed and annulled. And it shall not hereafter 
be necessary to interrogate a defendant specially and par« 
ticularly upon any statement in the bill, unless the com- 
plainant desires to do so, to obtain a discovery. 

41. 

The interrogatories contained in the interrogating part 
of the bill shall be divided as conveniently as maybe from 
each other, and numbered consecutively 1, 2, 8, &c. ; and 
the interrogatories which each defendant is required to 
answer shall be specified in a note at the foot of the bill, 
in the form or to the effect following, that is to say : " The 
defendant (A. B.) is required to answer the interrogatories 
numbered respectively 1, 2,8, &c.;" and the office copy of 
the bill taken by each defendant shall not contain any in- 
terrogatories except those which such defendant is so 
required to answer, unless such defendant shall require to 
be furnished with a copy of the whole bill. 

[See Amekdmeistt, p. 436.] 

42. 

The note at the foot of the bill, specifying the interroga- 
tories which ^ach defendant is required to answer, shall be 
considered and treated as part of the bill, and the addition 
of any such note to the bill, or any alteration in or addition 
to such note after the bill is filed, shall be considered and 
treated as an amendment of the bill. 

43. 

Instead of the words of the bill now in use, preceding 
the interrogating part thereof, and beginning with the 
words "To the end, therefore,'' there shall hereafter be 
used words in the form or to the effect following: "To the 
end, therefore, that the said defendants may, if they can, 
show why yaur orator should not have the relief hereby 
2T 
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prayedy and may, upoD their several and respective cor« 
poral oaths, and according to the best and utmost of tl^eir 
several and respective knowledge, remembrance, informa- 
tion, and belief, fall, true, direct, and perfect answer make 
to such of the several interrogatories hereinafter numbered 
and set forth, as by the note hereunder written they are 
respectively required to answer; that is to say — 

"1. Whether, &c. • 

« 2. Whether, &c." * 

44. 

A defendant shall be at liberty, by answer, to decline an- 
swering any interrogatory, or part of an interrogatory, from 
answering which he might have protected himself by de- 
murrer; and he shall be at liberty so to decline, notwith- 
standing he shall answer other parts of the bill from which 
he might have protected himself by demurrer. 

46. 

No special replication to any answer shall be filed. But 
if any matter alleged in the answer shall make it necessary 
for the plaintiff to amend his bill, he may have leave to 
amend the same, with or without the payment of costs, as 
the court, or a judge thereof, may in his discretion direct. 

46: 

In every case where an amendment shall be made after 
answer filed, the defendant shall put in a new or supple- 
mental answer on or .before the next succeeding rule day 
after that on which the amendment or amended bill is filed, 
unless the time is enlarged or otherwise ordered by a judge 
of the court; and upon his default the like proceedings may 
be had as in cases of an omission to put in an answer. 

PARTIES TO BILLS. 
47. 

In all cases where it shall appear to the court that per- 
sons, who might otherwise be deemed necessary or proper 
parties to the suit, cannot be made parties by reason of 
their being out of the jurisdiction of the court, or incapable 
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otherw^e of being made parties, or because their joinder 
would oust the jurisdiction of the court as to the parties 
before the court, the court may in their discretion proceed 
in the cause without making such persons parties; and in 
Buch cases the decree shall be without prejudice to the 
rights of the absent parties. 

48. 

Where the parties on either side are very numerous, and 
cannot, without manifest inconvenience and oppressive de- 
lays in the suit, be all brought before it, the court in its 
discretion may .dispense with making all of them parties, 
and may proceed in the suit, having sufficient parties before 
it to represent all the adverse interests of the plaintiffi and 
the defendants in the suit properly before it. But in such 
cases the decree shall be without prejudice to the rights 
and claims of all the absent parties. 

49. 

In all suits concerning real estate which is vested in 
trustees by devise, and such trustees are competent to sell 
and give discharges for the proceeds of the sale, and for 
the rents and profits of the estate, such trustees shall repre- 
sent the persons beneficially interested in the estate, or the 
proceeds, or the rents and profits, in the same manner, and 
to the same extent, as the executors or administrators in 
Baits concerning personal estate represent the persons bene- 
ficially interested in such personal estate; and in such ca^es 
it shall not be necessary to make the persons beneficially 
interested in such real estate, or rents and profits, parties 
to the suit; but the court may, upon consideration of the 
matter on the hearing, if it shall so think fit, order such 
persons to be made parties. 

60. 

In suits to execute the trusts of a will, it shall not be neces« 
sary to make the heir-at-law a party ; but the plaintiff shall 
be at liberty to make the heir-at-law a party where he de- 
sires to have the will established against him. 
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51. 

In all cases in which the plaintiff has a joint and several 
demand against several persons^ either as principals or 
sureties, it shall not be necessary to bring before the court, 
as parties to a suit concerning such demand, all the persons 
liable thereto; but the plaintiff may proceed against one 
or more of the persons severally liable. 

62. 

Where the defendant shall, by his answer, suggest that 
the bill is defective for want of parties, the plaintiff shall 
be at liberty, within fourteen days after answer filed, to 
set down the cause for argument upon that objection only; 
and the purpose for which the same is so set down shall be 
notified by an entry, to be made in the clerk's order-book, 
in the forifl or to the effect following, (that is to say:) " Set 
down upon the defendant's objection for want of parties." 
And where the plaintiff shall not so set down his cause, 
but shall proceed therewith to a hearing, notwithstanding 
an objection for want of parties taken by the answer, he 
shall not, at the hearing of the cause, if the defendant's ob- 
jection shall then be allowed, be entitled as of course to an 
order for liberty to amend his bill by adding parties. But 
the court, if it thinks fit, shall be at liberty to dismiss the 

bill. 

63. 

If a defendant shall, at the hearing of a cause, object that 
a suit is defective for want, of parties not having by plea or 
answer taken the objection, and therein specified by name 
or description the parties to whom the objection applies, 
the court (if it shall think fit) shall be at liberty to make a 
decree saving the rights of the absent parties. 

NOMINAL PARTIES TO BILLS. 
54. 

Where no account, payment, conveyance, or other direct 
relief is sought against a party to a suit, not being an infant. 
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the party, upon service of the subpcBna upon him, need not 
appear and answer the bill, unless the plaintiff specially 
requires him $o to do by the prayer of his bill; but he may 
appear and answer at his option; and if he does not appear 
and answer he shall be bound by all the proceedings in 
the cause. If the plaintiff shall require him to appear and 
answer, he shall be entitled to the costs of all the proceed- 
ings against him, unless the court shall otherwise direct. 

66. 

Whenever an injunction is asked for by the bill to stay 
proceedings at law, if the defendant do not enter his ap- 
pearance, and plead, demur, or answer to the same within 
the time prescribed therefor by these rules, the plaintiff 
shall be' entitled, as of course, upon motion, without notice, 
to such injunction. But special injunctions shall be grant- 
able only upon due notice to the other party by the court 
in term, or by a judge thereof in vacation, after a hearing, 
which may be ex parie^ if the adverse party does not appear 
at the time and place ordered. In every case where an in- 
junction—either the common injunction or & special injunc- 
tion — ^is awarded in vacation, it shall, unless previously dis- 
solved by the judge granting the same, continue until the 
next term of the court, or until it is dissolved by some 
other order of the court. 

BILLS OF REVIVOR AND SUPPLEMENTAL BILLS. 

66. 

Whenever a suit in equity shall become abated by the 
death of either party, or by any other event, the same may 
be revived by a bill of revivor, or a bill in the nature of a 
bill of revivor, as the circumstances of the case may require, 
filed by the proper parties entitled to revive the same; which 
bill may be filed in the clerk's office at any time; and, upon 
suggestion of the facts, the proper process of subpoena shall, 
as of course, be issued by the clerk, requiring the proper 
representatives of the other party to appear and show cause, 
if any they have, why the cause , should not be revived 
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And if no cause shall be shown at the next rnle day which 
shall occur after fourteen days from the time of the service 
of the same process, the slait shall stand revived, as of 
course. 

57. 

Whenever any suit in equity shall become defective from 
any event happening after the filing of the bill, (as, for 
example, by change of interest in the parties,) or for any 
other reason a supplemental bill, or a bill in the nature of* 
ft supplemental bill, may be necessary to be filed in the 
cause, leave to file the same may be granted by any judge 
of the court on any rule day, upon proper cause shown, 
and due notice to the other party. And if leave is granted 
to file such supplemental bill, the defendant shalF demur, 
plead, or answer thereto, on the next succeeding rule day 
ftfter the supplemental bill is filed in the clerk's office, 
unless some other time shall be assigned by a judge of the 
court 

68. 

It shall not be necessary in any bill of revivor or sup- 
plemental bill to set forth any of the statements in the 
original suit, unless the special circumstances of the case 
may require it. 

ANSWERS. 

69. 

Every defendant may swear to his answer before any 
justice or judge of any court of the United States, or before 
any commissioner appointed by any circuit court to take 
testimony or depositions, or before any master in chancery 
appointed by any circuit court, or before any judge of any 
court of a State or Territory. 

AMENDMENT OF ANSWEBS. 

eo. 

After an answer is put in, it may be amended, as of course, 
in any matter of form, or by filling up a blank, or correcting 
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a date, or reference to a document, or other small matter, 
and be resworn, at any time before a replication is put in, 
or the cause is set down for a hearing upon bill and answer. 
But after replication, or such setting down for a hearing, 
it shall not be amended in any material matters, as by 
adding new facts or defences, or qualifying or altering the 
original statements, except by special leave of the court or 
of a judge thereof, upon motion and cause shown, after due 
notice to the adverse party, supported, if required, by affi- 
davit. And in every case where leave is so granted, the 
court or the judge granting the same may, in his discretion, 
require that the same be separately engrossed and added 
as a distinct amendment to the original answer, so as to be 
distiqguishable therefrom, 

EXCEPTIONS TO ANSWERS. 
61. 

After an answer is filed on any rule day, the plaintiff 
shall be allowed until the next succeeding rule day to file 
in the clerk's office exceptions thereto for insufficiency, 
and no longer, unless a longer time shall be allowed for 
the purpose, upon cause shown to the court or a judge 
thereof; and if no exception shall be filed thereto within 
that period, the answer shall be deemed and taken to be 
sufficient. 

62. 

When the same solicitor is employed for two or more 
defendants, and separate answers shall be filed, or other 
proceedings had by tWo or more of the defendants sepa- 
rately, costs shall not be allowed for such separate answers 
or other proceedings, unless a master, upon reference to 
him, shall certify that such separate answers and oth^r 
proceedings were necessary or proper, and ought not to 
have been joined together. 

63. 

Where exceptions shall be fiWd to the answer for insuf- 
ficiency, within the period prescribed by these rules, if the 
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defendant shall not sabmit to the same and file an amended 
answer on the next succeeding mle day, the plaintiff shal) 
forthwith set them down for a hearing on the next suc- 
ceeding rule day thereafter, before a judge of the court, 
and shall enter, as of course, in the order-book, an order 
for that purpose. And if he shall not so aet down the same 
for a hearing, the exceptions shall be deemed abandoned, 
and the answer shall be deemed sufficient : provided, how- 
ever, that the court, or any judge thereof, may, for good 
cause shown, enlarge the time for filing exceptions, or for 
answering the same, in his discretion, upon such terms as 
he may deem reasonable. 

64. 

If, at the hearing, the exceptions shall be allowed, the 
defendant shall be bound to put in a full and complete 
answer thereto on the next succeeding rule day; other- 
wise the plaintiff shall, as of course, be entitled to take the 
bill, so far as the matter of such exceptions is concerned, 
as confessed, or, at his election, he may have a writ of at- 
tachment to compel the defendant to make a better answer 
to the matter of the exceptions; and the defendant, when 
he iB in custody upon Buch writ, shall not be discharged 
therefrom but by an order of the court, or of a judge there- 
of, upon his putting in such answer, and complying with 
such other terms as the court or judge may direct. 

66. 

If, upon argument, the plaintiff's exceptions to the an- 
swer shall be overruled, or the answer shall be adjudged 
insufficient, the prevailing party shall be entitled to all the 
costs occasioned thereby, unless otherwise directed by the 
court, or the judge thereof, at the hearing upon the excep- 
tions. 

BEPLIOATION AND ISSUE. 

Whenever the answer of the defendant shall not be ex- 
cepted to, or shall be adjudged or deemed sufficient, the 
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plaintiff shall file the general replication thereto on or 
before the next succeeding rule day thereafter; and in all 
cases where the general replication is filed, the cause shall 
be deemed, to all intents and purposes, at issue, without 
any rejoinder or other pleading on either side. If the 
plaintiff shall omit or refuse to file such replication within 
the prescribed period, the defendant shall be entitled to an 
order, as of course, for a dismissal of the suit; and the suit 
shall thereupon stand dismissed, unless the court, or a judge 
thereof, shall, upon motion, for cause shown, allow a repli- 
cation to be filed nunc pro tuncj the plaintiff submitting to 
speed the cause, and to such other terms as may be directed. 

TESTIMONY — HOW TAKEN, 
67. 

After the cause is at issue, commissions to take testimony 
may be taken out in vacation as well as in term, jointly by 
both parties, or severally by either party, upon interroga- 
tories filed by the party taking out the same in the clerk's 
office, ten days' notice thereof being given to the adverse 
party to file cross-interrogatories before the issuing of the 
commission; and if no cross-interrogatories are filed at the 
expiration of the time, the commission may issue ex parte. 
In all cases the commissioner or commissioners shall be 
named by the court, or by a judge thereof. If the parties 
shall so agree, the testimony may be taken upon oral inter- 
rogatories by the parties or their agents, without filing any 
written interrogatories. 

December Tebm, 1864. 

Orderedy That the sixty-seventh rulfe, governing equity 
practice, be so amended as to allow the presiding judge of 
any court exercising jurisdiction, either in term time or 
vacation, to vest in the clerk of said court general power 
to name commissioners to take testimony in like manner 
that the court or judge thereof can now do by the said 
sixty-seventh rule. 
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Dbcbmbsb Tbbm, 1861. 

Ordered^ That the last paragraph in the sixtj-Berenth 
rale in eqaity be repealed, and the rale be amended as 
follows : Either party may give notice to the other that he 
desires the evidence to be adduced in the cause to be taken 
orally, and thereupon all the witnesses to be examined shall 
be examined before one of the examiners of the court, or 
before an examiner to be specially appointed by the court, 
the examiner to be furnished with a copy of the bill and 
answer, if any; and such examination shall take place in 
the presence of the parties, or their agents, by their coun- 
sel or solicitors, and the witnesses shall be subject to cross- 
examination and reexamination, and which shall be con- 
ducted as near as may be in the mode now used in common 
law courts. The depositions taken upon such oral exam- 
ination shall be taken down in writing by the examiner in 
the form of narrative, unless he determines the examina- 
tion shall be by question and answer in special instances; 
and, when completed, shall be read over to the witness and 
signed by him in the presence of the parties or counsel, or 
such of them as may attend: provided, if the witness shall 
refuse to sign the said deposition, then the examiner shall 
sign the same; and the examiner may, upon all examina- 
tions, state any special matters to the court as he shall think 
fit; and any question or questions which may be objected to 
shall be noted by the examiner upon the deposition, but he 
shall not have power to decide on the competency, materi- 
ality, or relevancy of the questions; and the court shall have 
power to deal with the costs of incompetent, immaterial, 
or irrelevant depositions, or parts of them, as may be just. 

The compvlsory attendance of witnesses. 
In case of refusal of witnesses to attend, to be sworn, or 
to answer any question put by the examiner, or by counsel 
or solicitor, the. same practice shall be adopted as is now 
practiced with respect to witnesses to be produced on exam- 
ination before an examiner of said court on written inter- 
rogatories 
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Kotice shall be given by the respective counsel or solic- 
itors, to the opposite coansel or solicitors, or parties, of the 
time and place of the examination, for such reasonable time 
as the examiner may fix by order in each cause. 

When the examination of witnesses before the examiner 
is concluded, the original deposition, authenticated by the 
signature of the examiner, shall be transmitted by him to 
the clerk of the court, to be there filed of record, in the 
same mode as prescribed in the thirtieth section of act of 
Congress, September 24, 1789. 

Testimony may be taken on commission in the usual 
way, by written interrogatories and cross-interrogatories, 
on motion to the court in term time, or to a judge in vaca- 

tion, for special reasons satisfactory to the court or judge. 

« 

Decembbb Teem, 1869. 

Amendment to 67th Bule. 

Where the evidence to be adduced in a cause is to be 
taken orally, as provided in the order passed at the Decem- 
ber term, 1861, amending the 67th General Eule, the court 
may, on motion of either party, assign a time within which 
the complainant shall take his evidence in support of the 
bill, and a time thereafter within which the defendant shall 
take his evidence in defence, and a time thereafter within 
which the complainant shall take his evidence in reply; 
and no further evidence shall be taken in the cause, unless 
by agreement of the parties, or by leave of court first ob- 
tained on motion for cause shown. 

68. 

Testimony may also be taken in the cause, after it is at 
issue, by deposition, according to the acts of Congress. 
But in such case, if no notice is given to the adverse party 
of the time and place of taking the deposition, he shall, 
npqn motion and affidavit of the fact, be entitled to a cross- 
examination of the witness, either under a commission or 
by a new deposition taken under the acts of Congress, if a 
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court or a judge thereof shall, under all the circumstances, 
deem it reasonable. 

89. 

Three months, and no more, shall be allowed for the 
taking of testimony after the cause is at issue, unless the 
court or a judge thereof shall, upon special cause shown 
by either party, enlarge the time; and nq testimony taken 
after such period shall be allowed to be read in evidence 
at the hearing. Immediately upon the return of the com- 
missions and depositions containing the testimony into the 
clerk's office, publication thereof may be ordered in the 
clerk's office, by any judge of the court, upon due notice 
to the parties, or it may be enlarged, as he may deem rea- 
sonable under all the circumstances; but, by consent of 
the parties, publication of the testimony may at any time 
pass in the clerk's office, such consent being in writing, 
and a copy thereof entered in tlie order-books, or indorsed 
upon the deposition or testimony. ^ 

TESTIMONY DB BENE ESSE. 
70. 

* 

After any bill filed, and before the defendant hath an- 
swered the same, upon affidavit made that any of the 
plaintiff's witnesses are aged and infirm, or going out of 
the country, or that any one of them is a single witness to 
a material fact, the clerk of the court shall, as of course, 
upon the application of the plaintiff, issue a commission 
to such commissioner or commissioners as a judge of the 
court may direct, to take the examination of such witness 
or witnesses de bene esscj upon giving due notice to the 
adverse party of the time and place of taking his testi- 
mony. 

PORM OP THE LAST INTERROGATOEY. 

71. 

The last interrogatory in the written interrogatories to 
take testimony now commonly in use shall in the future 



BULBS OF PBACnCB IN BQUIXr. , 429 

be altered, and stated in substance thus : " Do you know, 
or can vou set forth, any other matter or thing which may 
be a benefit or advantage to the parties at issue in this 
cause, or either of them, or that may be material to the 
subject of this your examination, or the matters in ques- 
tion in this cause ? If yea, set forth the same fully and at 
large in your answer." 

OBOSS-BILL. 
72. 

Where a defendant in equity files a cross-bill for discov- 
ery only against the plaintiff in the original bill, the defend- 
ant to the original bill shall first answer thereto before the 
original plaintiff shall be compellable to answer the cross- 
bill. The answer of the original plaintiff to such cross- 
bill may be read and used by the party filing the cross-bill 
at the hearing, in the same manner and under the same 
restrictions as the answ;er praying relief may now be read 
and used. 

BEFBBBNCB TO AND PBOCBBDINGa BEFOBB MASTEBS. 

73. 

Every decree foe an account of the personal estate of a 
testator or intestate shall contain a direction to the master, 
to whom it is referred to take the same, to inquire and 
state to the court what parts, if any, of such personal 
estate are outstanding or undisposed of, unless the court 
shall otherwise direct. 

74. 

Whenever any reference of any matter is made to a 
master to examine and report thereon, the party at whose 
instance or for whose benefit the reference is made shall 
cause the same to be presented to the master for a hearing 
on or before the next rule day succeeding the time when 
the reference was made; if he shall omit to do so, the 
adverse party shall be at liberty forthwith to cause proceed- 
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ings to be had before the master, at the costs of the party 
procuring the reference. 

76. 

Upon every such reference it shall be the duty of the 
master, as soon as he reasonably can after the same is 
brought before him, to assign a time and place for proceed 
ings in the same, and to give due notice thereof to each of 
the parties, or their solicitors; and if either party shall 
fml to appear at the time and place appointed, the master 
shall be at liberty to proceed ex parte^ or, in his discretion, 
to adjourn the examination and proceedings to a future 
day, giving notice to the absent party or his solicitor of 
such adjournment; and it shall be the duty of the master 
to proceed with all reasonable diligence in every such ref> 
erence, and with the. least practicable delay, and either 
party shall be at liberty to apply to the court, or a judge 
thereof, for an order to the master to speed the proceed- 
ings, and to make his report, and to certify to the court or 
judge the reasons for any delay. 

76. 

In the reports made by the master to the court no part 
of any state of &cts, charge, affidavit, deposition, examin- 
ation, or answer brought in or used before them shall be 
stated or recited. But such state of &cts, charge, affidavit, 
deposition, examination, or answer shall be identified, 
specified, and referred to, so as to inform the court what 
state of &cts, charge, affidavit, deposition, examination, or 
answer were so brought in or used. 

77. 

The master shall regulate all the proceedings in every 
hearing before him, upon every such reference ; and he 
shall have full authority to examine the parties in the 
cause, upon oath, touching all matters contained in the 
reference; and also to require the production of all booksy 
papers, writings, vouchers, and other documents applicable 
thereto; and also to examine on oath, vivd voce^ all wit^ 
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Besses produced by th^ parties before him, and to order 
the examination of other witnesses t« be taken, under a 
commission to be issued upon his certificate from the 
clerk's office, or by deposition, according to the acts of 
Oongress, or otherwise, as hereinafter provided; and also 
to direct the mode in which the matters requiring evidence 
shall be proved before him; and generally to do all other 
acts, and direct all other inquiries and proceedings in the 
matters before him, which he may deem necessary and 
proper to the justice and merits thereof and the rights of 
the parties. 

78. 

"Witnesses who live within the district may, upon due 
notice to the opposite party, be summoned to appear before 
the commissioner appointed to take testimony, or before a 
master or examiner appointed in any cause, by subpc^na in 
the usual form, which may be issued by the clerk in blank, 
and filled up by the party praying the same, or by the com- 
missioner, master, or examiner, requiring the attendance 
of the witnesses at the time and place specified, who shall 
be allowed for attendance the same compensation as for 
attendance in court; and if any witness shall refuse to ap- 
pear, or to give evidence, it shall be deemed a contempt of 
the court, which being certified to the clerk's office by the 
commissioner, master, or examiner, an attachment may 
issue thereupon by order of the court or of any judge 
thereof, in the same manner as if the contempt were for 
not attending, or for refusing to give testimony in the court 
But nothing herein contained shall prevent the examina- 
tion of witnesses vivd voce when produced in open court, if 
the court shall, in its discretion, deem it advisable. 

79. 

All parties accounting before a master shall bring in their 
respective accounts in the form of debtor and creditor; and 
any of the other parties, who shall not be satisfied with the 
accounts so brought in, shall be at liberty to examine the 
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aco^unting party vivd vocCj or upon interrogatories, in the 
master's office, or by deposition, as the master shall direct. 

80. 

All affidavits, depositions, and documents, which have 
been previously made, read, or used in the court, upon any 
proceeding in any cause or matter, may be used before the 
master. 

8L 

The master shall be at liberty to examine any creditor 
or other person coming in to claim before him, either upon 
written interrogatories or vivd voce, or in both modes, as 
the nature of the case may appear to him to require. The 
evidence upon such examinations shall be taken down by 
the master, or by some other person by his order and in 
his presence, if either party requires it, in order that the 

82. 

The circuit courts may appoint standing masters in chan- 
cery in their respective districts, both the judges concur- 
ring in the appointment; and they may also appoint a master 
Tpro hoc vice in any particular case. The compensation to be 
allowed to every master in chancery for his services m any 
particular case shall be fixed by the circuit court, in its dis- 
cretion, having regard to all the circumstances thereof, and 
the compensation shall be charged upon and borne by such 
of the parties in the cause as the court shall direct. The 
master shall not retain his report as security for his com- 
pensation ; but when the compensation is allowed by the 
court, he shall be entitled to an attachment for the amount 
against the party who is ordered to pay the same, if, upon 
notice thereof, he does not pay it within the time prescribed 
by the court. 

EXOBPTIONS TO REPOBT OF MASTER. 

88. 

The master, as soon as his report is ready, shall return 
the same into the clerk's office, and the day of the return 
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flball be entered by the clerk in the order-book. The par- 
ties shall have one month from the time of filing the report 
to file exceptions thereto; and, if no exceptions are within 
that period filed by either party, the report shall stand con- 
firmed on the next rule day after the month is expired. If 
exceptions are filed, they shall stand for hearing before the 
court, if the court is then in session ; or, if not, then at the 
next sitting of the court which shall be held thereafter, by 
adjournment or otherwise. 

84. 

And, in order to prevent exceptions to reports from being 
filed for frivolous causes, or for mere delay, the party whose 
exceptions are overruled shall, for every exception over- 
ruled, pay costs to the other party, and for every exception 
allowed shall be entitled to costs; the costs to be fixed in 
each case by the court, by a standing rule of the circuit court. 

DECREES. 
86. 

Clerical mistakes in decrees or decretal orders, or errors 
arising from any accidental slip or omission, may, at any 
time before an actual enrollment thereof, be corrected by 
order of the court or a judge thereof, upon petition, with- 
out the form or expense of a rehearing. 

86. 

In drawing up decrees and orders, neither the bill, nor 
answer, nor other pleadings, nor any part thereof, nor the 
report of any master, nor any other prior proceeding, shall 
be recited or stated in the decree or order; but the decree 
and order shall begin, in substance, as follows: " This cause 
came on to be heard (or to be further heard, as the case 
may be) at this term, and was argued by counsel; and 
thereupon, upon consideration thereof, it was ordered, ad- 
judged, and decreed as follows, viz:" [Here insert the 
decree or order.] 
28 
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0UABDUK8 AND PBOCHJBIN AMIS. 

87. 

Goardians ad litem to defend a suit may be appointed bj 
the court, or by any jadge thereof, for infants or other per- 
sons who are under guardianship, or otherwise incapable 
to sue for themselves. All infants and other persons so 
incapable may sue by their guardians, if any, or by their 
procfiein ami; subject, however, to such orders as the court 
may direct for the protection of infants and other persons. 

88. 

Eveiy petition for a rehearing shall contain the special 
matter or cause on wliich such rehearing is applied for, 
shall be signed by counsel, and the facts therein stated, if 
not apparent on the record, shall be verified by the oath 
of the party, or by some other person. No rehearing shall 
be granted after the term at which the final decree of the 
court shall have been entered and recorded, if an appeal 
lies to the Supreme Court. But if no appeal lies, the pe- 
tition may be admitted at any time before the end of the 
next term of the court, in the discretion of the court. 

89. 

The circuit courts (both judges concurring therein) may 
make any other and further rules and regulations for the 
practice, proceedings, and process, mesne and final, in their 
respective districts, not inconsistent with the rules hereby 
prescribed, in their discretion, and from time to time alter 
and amend the same. 

90. 

In all cases where the rules prescribed by this court or 
by the circuit court do not apply, the practice of the cir- 
cuit court shall be regulated by the present practice of the 
High Court of Chancery in England, so far as the same 
may reasonably be applied consistently with the local cir- 
cumstances and local convenience of the district where the 
court is held, not as positive rules, but as furnishing just 
analogies to regulate the practice. 
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91. 

"WTienever, under these rules, an oath is or may be re- 
quired to be taken, the party may, if conscientiously scru- 
pulous of taking an oath, in lieu thereof make solemn 
affirmation to the truth of the facts stated by him. 

Dbobmbeb Tebm, 1868. 

92. 

Ordered, That in suits in equity for the foreclosure of 
mortgages in the circuit courts of the XJnifed States, or 
in any court of the territories having jurisdiction of the 
same, a decree may be rendered for any balance that may 
be found due to the complainant over and above the pro- 
ceeds of the sale or sales, and execution may issue for the 
collection of the same, as is provided in the 8th rule of this 
court, regulating the equity practice, where the decree is 
solely for the payment of money. 

Amendment to Eule No. 1. 

Strike out the whole of clause 2 of the rule, and insert 
in lieu thereof the following : 

2. A finding by the Court of Claims of the facts in the 
case established by the evidence in the nature of a special 
verdict, but not the evidence establishing them ; and a sep- 
arate statement of the conclusions of law upon said facts, 
on* which the court founds its judgment or decree. The 
finding of facts and conclusions of law to be certified to 
this court as a part of the record. ^ 



486 APPIKDIZ. 

Amsndhrnt to 41si Eqvm Bulb. 

If the complainant, in his bill, shall waive an answer 
under oath, or shall only require an answer under oath 
with regard to certain specified interrogatories, the answer 
of the defendant, though under oath, except such part thereof 
as shall be directly responsive to such interrogatories, shall 
not be evidence in his favor, unless the cause be set down 
for hearing on bill and answer only ; but may nevertheless 
be used as an affidavit, with the same effect as heretofore, 
on a motion \> grant or dissolve an injunction, oi on any 
other incidentiEil motion in the cause; but this shall not 
prevent a defendant from becoming a witness in his own 
behalf under section 3 of the act of Congress of July 2, 
1864. (Adopted December Termy 1871.) 



The foUomng provisions r dating to eqmty practice are to 
be found in the act of 1st of June^ 1872 : 

Sbo. 7. That whenever notice is given of a motion for an 
injunction, out of a circuit or district court of the United 
States, the court or judge thereof may, if there appear to be 
danger of irreparable injury from delay, grant an order re- 
straining the act sought to be enjoined until the decision 
upon the motion. Such order may be granted with or with- 
out security, in the discretion of the court or judge: Pro^ 
videdj That no justice of the Supreme Court shall hear or 
allow any application for an injunction or restraining order, 
except within the circuit to which he is allotted, and in 
causes pending in the circuit to which he is allotted, or in 
such causes at such place outside of the circuit as the par- 
ties may in writing stipulate, except in causes where such 
application cannot be heard by the circuit judge of the circuit, 
or the district judge of the district. 

Sec. 13. That when in any suit in equity, commenced in 
any court of the United States, to enforce any legal or equit- 
able lien or claim against real or personal property within 
the district where such suit is brought, one or more of the 



. ^ 
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defendants therein shall not be an inhabitant of or found 
within the said district, or shall not voluntarilj appear 
thereto, it shall he lawful for the court to make an order 
directing such absent defendant to appear, plead, answer, 
or demur to the complainant's bill at a certain day therein 
to be designated, which order shall be served on such absent 
defendant, if practicable, wherever found, or, where such 
personal service is not practicable, such order shaU be pub- 
lished in such manner as the court shall direct; and in case 
such absent defendant shall not appear, plead, answer, or 
demur within the time so limited, or within some Airther 
time, to be allowed by the court, in its discretion, and upon 
proof of the service or publication of said order, and of the 
performance of the directions contained in the same, it shall 
be lawM for the court to entertain jurisdiction, and proceed 
to the hearing and adjudication of such suit in the same 
manner as if such absent defendant had been served with ' 
process within the said district, but said adjudication shall, 
as regards such absent defendant without appearance, affect 
his property within such district only. 
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1. 

Ko mesne t)roces8 shall issue from the district courts in 
any civil cause of admiralty and maritime jurisdiction until 
the libel, or libel of information, shall be filed in the clerk's 
office from which such process is to issue. All process 
shall be served by the marshal or by his deputy, or, where 
he or they are interested, by some discreet and disinter- 
ested person appointed by the court. 

2. 

In suits in personam the mesne process may be by a sim- 
ple warrant of arrest of the person of the defendant, in the 
nature of a capias, or by a warrant of arrest of the person 
of the defendant, with a clause therein, that if he cannot 
be found, to attach his goods and chattels to the amount 
sued for; or if such property cannot be found, to attach 
his credits and effects to the amount sued for in the hands 
of the garnishees named therein; or by a simple monition, 
in the nature of a summons to appear and answer to the 
suit, as the libellant shall, in his libel or information, pray 
for or elect. 

8. 

In all suits in personamj where a simple warrant of arrest 
issues and is executed, the marshal may take bail, with 

438 
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sufficient sureties, from the party arrested, by bond or 
stipulation, upon condition that he will appear in the suit 
and abide by all orders of the court, interlocutory or final, 
in the cause, and pay the money awarded by the final de- 
cree rendered therein in the court to which the process is 
returnable, or in any appellate court And upon such 
bond or stipulation summary process of execution may and 
shall be issued against the principal and sureties by the 
court to which such process is returnable, to enforce the 
final decree so rendered, or upon appeal by the appellate 
court 



In all suits m personam^ where goods and chattels, or 
credits and effects, are attached under sucli warrant au- 
thorizing the same, the attachment may be dissolved by 
order of the court to which the same warrant is return- 
able, upon the defendant, whose property is so attached, 
giving a bond or stipulation, with sufficient sureties, to 
abide by all orders, interlocutory or final, of the court, and 
pay the amount awarded by the final decree rendered in 
the court to which the process is returnable, or in any ap- 
pellate court; and upon such bond or stipulation summary 
process of execution shall and may be issued against the 
principal and sureties by the court to which such warrant 
is returnable, to enforce the final decree so rendered, or 
upon appeal by the appellate court. 

6. 

Bonds or stipulations in admiralty suits may be ^ven 
and taken in open court, or at chambers, or before any com- 
missioner of the court who is authorized by the court to 
take affidavits of bail and depositions in cases pending 
before the court 

[Seb Amendment, p. 455.] 

In all suits inpersimam ,where bail is taken, the court may, 
upon motion, for due cause shown, reduce the amount of 
tL^ sum contained in {he bond or stipulation therefor; and 
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in all cases where a bond or stipulation is taken as bail, at 
upon dissolving an attachment of property as aforesaid, if 
either of the sureties shall become insolvent pending the 
suit, new sureties may be required by the order of the coort 
to be given, upon motion and due proof thereo£ 

In suits in personam no warrant of arrest, either of the 
person or property of the defendant, shall issue for a sum 
exceeding five hundred dollars, unless by the special order 
of the court, upon affidavit or other proper proof, showing 
the propriety thereofl 

8. 

In all suits in rem against a ship, her tackle, sails, apparel, 
furniture, boats, or other appurtenances, if such tackle, sails, 
apparel, furniture, boats, or other appui1:enances are in the 
possession or custody of any third person, the court may, 
after a due monition to such third person, and a hearing of 
the cause, if any, why the same should not be delivered over, 
award and decree that the same be delivered into the cus- 
tody of the marshal or other proper officer, if, upon the 
hearing, the same is required by law and justice. 

9. 

m 

In all cases of seizure, and in other suits and proceedings 
m rem^ the process, unless otherwise provided for by statute, 
shall be by a warrant of arrest of the ship, goods, or other 
thing to be arrested; and the marshal shall thereupon arrest 
and take the ship, goods, or other thing into his possession 
for safe custody, and shall cause public notice thereof, and 
of the time assigned for the return of such process and the 
hearing of the cause, to be given in such newspaper within 
the district as the district court shall order; and if there is 
no newspaper published therein, then in such other public 
places in the district as the court shall direct. 

10. 

In all eases where any goods or other things are arrested, 
if the same are perishable, or are liable to deterioration, 
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decay, or injury, by being detained in custody pending the 
suit, the court may, upon, the application of either party, in 
its discretion, order the same or so much thereof to be sold 
as shall be perishable or liable to depreciation, decay, or 
injury; and the proceeds, or so much thereof as shall be a 
full security to satisfy in decree, to be brought into court 
to abide the event of the suit; or the court may, upon the 
application of the claimant, order a delivery thereof to him, 
upon a due appraisement to be had under its direction, 
either upon the claimant's depositing in court so much 
money as the court shall order, or upon his giving a stip- 
ulation, with sureties in such sum as the court shall direct, 
to abide by and pay the money awarded by the final decree 
rendered by the court or the appellate court, if any appeal 
. intervenes, as the one or the other course shall be ordered 
by the court 

U. 

In like manner, where any ship shall be arrested, the 
same may, upon the application of the claimant, be deliv- 
ered to him, upon a due appraisement to be had, under the 
direction of the court, upon the claimant's depositing in 
court so much money as the court shall order, or upon his 
giving a stipulation, with sureties, as aforesaid; and if the 
claimant shall decline any such application, then the court 
may, in its discretion, upon the application of either party, 
upon due cause shown, order a sale of such ship, and the 
proceeds thereof to be brought into court, or otherwise dis- 
posed of, as it may deem most for the benefit of all con* 
cerned. 

12. 

In all suitsby material-men for supplies or repairs, or 
other necessaries, for a foreign ship, or for a ship in a foreign 
port, the libellant may proceed against the ship and freight 
in remj or against the master or owner alone in personam. 
And the like proceeding in personam but not in rem shall 
apply to cases of domestic ships, for supplies, repairs, or 
other necessaries. « 

[S£E Amendment, p. 455.] 
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18. 

In all suits for mariner's wages the libellant may proceed 
against the ship, freight, and master, or against the ship 
and freight, or against the owner or the master alone m 

14. 

In all suits for pilotage the libellant may proceed agwust 
the ship and master, or against the ship, or against the 
owner alone, or the master alone, in peraofnam. 

16. 

In all suits for damage by collision the libellant may pro- 
ceed against the ship and master, or against the ship alone, 
or against the master or the owner alone, m personam. 

• 16. 

In all suits for an assault or beating on the high seas, or 
elsewhere within the admiralty and maritime jurisdictLon, 
the suit shall be in persmam only. 

17. 

In all suits against the ship or freight, founded upon a 
mere maritime hypothecation, eitlier express or implied, of 
the master, for moneys taken up in a foreign port for sup- 
plies or repairs or other necessaries for the voyage, without 
any claim of marine interest, the libellant may proceed 
either in rem^ or against the master or the owner alone in 
personam. 

18. 

In all suits on bottomry bonds, properly so called, the suit 
shall be in rem only against the property hypothecated, or 
the proceeds of the property, in whosesoever hands the 
same may be found, unless the master has, without author- 
ity, given the bottomry bond, or by Ma fraud or miscon- 
duct has avoided the same, or has subtracted the properly, 
or unless the owner has, by his own misconduct or wrong, 
lost or subtracted the property, in which latter cases the 
siiit may be in personam against the wrong-doer. 
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10. 

In all suits for salvage, the suit may be in rem against 
the property saved, or the proceeds thereof, or in personam 
against the party at whose request and for whose benefit 
the salvage service has been performed. ^ 

20. 

In all petitory and possessory suits between part owners 
or adverse proprietors, or by the owners of a ship, or the 
majority thereof, against the master of a ship, for the ascer- 
tainment of the title and delivery of the possession, or for 
the possession only, or by one or more part owners against 
the others to obtain security for the return of the ship from 
any voyage undertaken without their consent, or by one or 
more part owners against the others to obtain possession 
of the ship for any voyage, upon giving security for the 
safe return thereof, the process shall be by an arrest of the 
ship, and by a monition to the adverse party or parties to 
appear and make answer to the suit. 

21. 

In all cases of a final decree for the payment of money, 
the libellant shall have a writ of execution, in the nature 
of SkJierifaciaSj commanding the marshaUor his deputy to 
levy and collect the amount thereof out of the goods and 
chitttels, lands and tenements, or other real estate, of the 
defendant or stipulators. 

22. 

All informations and libels of information upon seizures 
for any breach of the revenue, or navigation, or other laws 
of the United States, shall state the place of seizure, whether 
it be on land or on the high seas, or on navigable waters 
within the admiralty and maritime jurisdiction of the Uni- 
ted States, and the district within which the property is 
brought, and where it then is. The inforifnation or Ubel 
of information shall also propound in distinct articles the 
matters relied on as grounds or causes of forfeiture, and 
aver the same to be contrary to the form of the statute or 
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Statutes of the United States in snch case provided, as the 
case may reqaire, and shall conclude with a prayer of due 
process to enforce the forfeiture, and to give notice to all 
persons concerned in interest to appear and show cause at 
the return day of the process why the forfeiture should not 
be decreed. 



All libels in instance causes, civil or maritime, shall state 
the nature of the cause ; as, for example, that it is a cause, 
civil and maritime, of contract, or of tort or damage, or 
of salvage, or of possession, or otherwise, as the case may 
be; and, if the libel be in rem^ that the property is within 
the district; and, if in personam^ the names and occupations 
and places of residence of the parties. The libel shall also 
propound and articulate in distinct articles the various alle- 
gations of fact upon which the libellant relies in support 
of his suit, so that the defendant may be enabled to answer 
distinctly and separately the several matters contained in 
each article; and it shall conclude with a prayer of due 
process to enforce his rights, in rem or in personam^ (as the 
case may require,) and for such relief and redress as the 
court is competent to give in the premises. And the libel- 
lant may further require the defendant to answer on oath 
all interrogatories propounded by him touching all and 
singular the allegations in the libel at the close or couclu- 
sion thereof. 

* 9d 

In all informations and libels in causes of admiralty 
and maritime jurisdiction, amendments in matters of form 
may be made at any time, on motion to the court, as of 
course. And new counts may be filed, and amendments 
in matters of substance may be made, upon motion, at any 
time before the final decree, upon such terms as the court 
shall impose. And where any defect of form is set down 
by the defendant upon special exceptions and is allowed, 
the court may, in granting leave to amend, impose terms 
upon the libellant. 
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26. 

In all cases of libels m persmam tbe court may, id its 
discretion, upon the appearance of the defendant, where 
no bail has been taken, and no attachment of property has 
been made to answer the exigency of the suit, require the 
defendant to give a stipulation, with sureties, in such sum as 
the court shall direct, to pay all costs and expenses which 
shall be awarded against him in the suit, upon the final ad- 
judication thereof, or by any interlocutory order in the 
progress of the suit. 

28. 

' In suits in rem, the party claiming the property shall 
verify his claim on oath or solemn affirmation, stating that 
the claimant, by whom or on whose behalf the claim is 
made, is the true and bond fde owner, and that no other 
person is the owner thereof. And where the claim is put 
in by an agent or consignee, he shall also make oath, that 
he is duly authorized thereto by the owner; or if the prop- 
erty be, at the time of the arrest, in the possession of the 
master of a ship, that he is the lawful bailee thereof for the 
owner. And, upon putting in such claim, the claimant 
shall file a stipulation, with sureties, in such sum as the 
court shall direct, for the payment of all costs and expenses 
which shall be awarded against him by the final decree of 
the court, or, upon an appeal, by the appellate court. 

27. 

In alllibels in Causes of civil and maritime jurisdiction, 
whether in rem or in personaniy the answer of the defendant 
to the allegations in the libel shall be on oath or solemn 
affirmation ; and the answer shall be full and explicit and 
distinct to each separate article and separate allegation in 
the libel, in the same order as numbered in the libel, and 
shall also answer in like manner each interrogatory pro- 
pounded at the close of the libel.* 

* Vide post, 49Ui role, page 83. 
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The libellant may except to the sufficiency, or fullness, 
or dis^nctness, or revelancy of the answer to the articles 
and interrogatories in the libel; and, if the court shall ad- 
judge the same exceptions, or any of them, to be good and 
▼alid, the court shall order the defendant forthwith, within 
such time as the court shall direct, to answer the same, and 
may further order the defendant to pay such costs as the 
court shall adjudge reasonable. 

29. 

If the defendant shall omit or refuse to make due answer 
to the libel upon the return day of the process, or other 
day assigned by the court, the court shall pronounce him 
to be in contumacy and default; and thereupon the libel 
shall be adjudged to be taken pro confesso against him, and 
the court shall proceed to hear the cause ex parte, and ad- 
judge therein as to law and justice shall appertain. But 
the court may, in its discretion, set aside the default, and, 
upon the application of the defendant, admit him to make 
answer to the libel, at any time before the final hearing and 
decree, upon his payment of all the costs of the suit up to 
the time of granting leave therefor. 

80. 

In all cases where the defendant answers, but does not 
answer fully and explicitly and distinctly to all the matters 
in any article of the libel, and exceptioi) is taken thereto 
by the libellant, and the exception is allowed, the court 
may, by attachment, compel the defendant to make further 
answer thereto, or may direct the matter of the exception 
to be taken pro confesso against the defendant, to the full 
purport and eflfect of the article to which it purports to an- 
swer, and as if no answer had been put in thereto. 

81. 

The defendant may object, by his answer, to answer any 
allegation or interrogatory contained in the libel, which 
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will expose him to any prosecution or punishment for a 
crime, or for any penalty or any forfeiture of his property 
for any penal offense. 

82. 

The defendant shall have a right to require the personal 
answer of the libellant upon oath or solemn affirmation to 
any interrogatories which he may, at the close of his an- 
swer, propound to the libellant touching any matters charg- 
ed in the libel, or touching any matter of defence set up in 
the answer, subject to the like exception as to matters 
which shall expose the libellant to any prosecution, or pun- 
ishment, or forfeiture, as is provided in the thirty-first rule. 
In default of due answer by the libellant to such interroga- 
tories, the court may adjudge the libellant to be in de&ult, 
and dismiss the libel, or may compel his answer in the 
premises by attachment, or take the subject-matter of the 
interrogatory pro ccmfesso in favor of the defendant, as the 
court, in its discretion, shall deem most fit to promote pub- 
lic justice. 

83. 

Where either the libellant or the defendant is out of the 
country, or unable, from sickness or other casualty, to 
make an answer to any interrogatory on oath or solemn 
affirmation at the proper time, the court may, in its discre- 
tion, in fortfierance of the due administration of justice, dis- 
pense therewith, or may award a commission to take the 
answer of the defendant when, and as soon as it may be 
practicable. ^ 

84. 

If any third person shall intervene in any cause of ad* 
miralty and maritime jurisdiction in rem for his own inter- 
est, and he is entitled, according to the course of admiralty 
proceedings, to be heard for his own interest therein, he 
shall propound the matter in suitable allegations, to which, 
if admitted by the court, the other party or parties in the 
suit may be required, by order of the court, to make due 
answer; and such further proceedings shall be had and 
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decree rendered by the court therein as to law and justice 
shall appertidn* Bnt eveiy intervener shall be required, 
upon filing his allegations, to give a stipulation, with sore^ 
ties, to abide by the final decree rendered in the cause, and 
to pay all such costs and expenses and damages as shall be 
awarded by the court upon the £nal decree, whether it is 
rendered in the original or appellate court 

85. 

Stipulations in admiralty and maritime suits may be 
taken in open court, or by the proper judge at chambers, 
or, under his order, by any commissioner of the court who 
is a standing commissioner of the court, and is now by law 
authorized to take affidavits of bail, and also depositions in 
civil causes pending in the courts of the United States. 

^See Amehbxevt, p. 450.] 

86. 

Exceptions may be taken to any libel, allegation, or an- 
swer, for surplusage, irrelevancy, impertinence, or scandal; 
and if, upon reference to a master, the exception shall be 
reported to be so objectionable, and allowed by the court, 
the matter shall be expunged, at the cost and expense of 
the party in whose libel or answer the same is found. 

37. 

• 

In cases of foreign attachment, the garnishee shall be re- 
quired to answer on oath or soleimn affirmation as to the 
debts, credits, or efiects of the defendant in his hands, and 
to such interrogatories touching the same as may be pro- 
pounded by the libellant; and if he shall refuse or neglect 
so to do, the court may award compulsory process in per^ 
sonam against him. K he admits any debts, credits, or 
efiects, the same shall be held in his hands, liable to an- 
swer the exigency of the suit. 

38. 

In cases of mariners' wages, or bottomry, or salvage, or 
other proceedings in rem, where freight or other proceeds 
of property are attached to or are bound by the suit, which 
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are in the hands or possession of any person, che court 
may, upon due application, by petition of the party in- 
terested, require the party charged with the possession 
thereof to appear and show cause why the same should not 
be brought into court to answer the exigency of the suit; 
and, if no sufficient cause be shown, the court may order 
the same to be brought into court to answer the exigency 
of the suit; and upon failure of the party to comply with 
the order, may award an attachment, or other compulsive 
process, to compel obedience thereto. 

39. 

If, in any admiralty suit, the libellant shall not appear and 
prosecute his suit, according to the course and orders of the 
court, he shall be deemed in default and contumacy, and the 
court may, upon the application of the defendant, pronounce 
the suit to be deserted, and the same may be dismissed with 
costs. 

40. 

The court may, in its discretion, upon the motion of the 
defendant and the payment of costs, rescind the decree in 
any suit in which, on account of his contumacy and default, 
the matter of the libel shall have been decreed against him, 
and grant a rehearing thereof at any time within ten days 
after the decree has been entered, the defendant submitting 
to such further orders and terms in the pxemises as the 
court may direct. 

41. 

AH sales of property under any decree of admiralty shall 
be made by the marshal or his deputy, or other proper 
officer assigned by the court, where the marshal is a party 
in interest, in pursuance of the orders of the court; and 
the proceeds thereof, when sold, shall be forthwith paid 
into the registry of the court by the officer making the 
sale, to be disposed of by the court according to law. 

42. 

All moneys paid into the registry of the court shall be 
29 
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deposited in some bank designated by the court, and shall 
be so deposited in the name of the court, and shall not be 
drawn out, except by a check or checks, singed by a judge 
of* the court and countersigned by the clerk, stating on 
whose account and for whose use it is drawn, and in what 
suit and out of what fund in particular it is paid. The clerk 
shall keep a regular book, containing a memorandum and 
copy of all the checks so draWn and the date thereof. 

43. 

Any person having an interest in any proceeds in the 
.registry of the court shall have a right, by petition and 
summary proceeding, to intervene pro inieresse sue for a 
delivery thereof to him; and upon due notice to the ad- 
verse parties, if any, the court shall and may proceed sum- 
marily to hear and decide thereon, and to decree therein 
according to law and justice. And if such petition or 
claim shall be deserted, or, upon a hearing, be dismissed, 
the court may, in its discretion, award costs against the 
petitioner in favor of the adverse party. 

44. 

In cases where the court shall deem it expedient or 
necessary for the purposes of justice, the court may refer 
any matters arising in the progress of the suit to one or 
more commissioners, to be appointed by the court to hear 
the parties and make report therein. And such commis- 
sioner or commissioners shall have and possess all the 
powers in the premises which are usually given to or 
exercised by masters in chancery in reference to them, 
including the power to administer oaths to and to examine 
the parties and witnesses touching the premises. 

45. 

All appeals from the district to the circuit court must 
be made while the court is sitting, or within such other 
period as shall be designated by the district court by its 
general \ rules, or by an order specially made in the partic- 
ular suit. 

CSSB AXEVDMEST, p. 455.] 
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46. 

In all cases not provided for by the foregoing rules the 
district and circuit courts are to regulate the practice of 
the said courts respectively, in such manner as they shall 
deem most expedient for the due administration of justice 
in suits in admiralty. 

47. 

In all suits m personam^ where a simple warrant of arrest 
issues and is executed, bail shall be taken by the marshal 
and the court in those cases only in which it is required 
by the laws of the State where an arrest is made upon 
similar or analogous process issuing from the State courts. 

And imprisonment for debt, on . process issuing out of 
the admiralty court, is abolished in all cases where, by the 
laws of the State in whicli the court is held, imprisonment 
for debt has been, or shall be hereafter*, abolished, upon 
similar or analogous process issuing from a State court. 

48. 

The twenty-seventh rule shall not apply to cases where 
the sum or value in dispute does not exceed fifty dollars, 
exclusive of costs, unless the district court shall be of 
opinion that the proceedings prescribed by that rule are 
necessary for the purposes of justice in the case before the 
court. 

All rules and parts of rules heretofore adopted inconsist- 
ent with this order are hereby repealed and annulled. 

49. 

Further proof, taken in a circuit court upon an aqmiralty 
appeal, shall be by deposition, taken before som6 commis- 
sioner appointed by a circuit court, pursuant to the acts of 
Congress in that behalf, or before some ofKcer authorized 
to take depositions by the thirtieth section of the act of Con- 
gress of the 24th of September, 1789, upon an oral examina- 
tion and cross-examination, unless the court in which such 
appeal shall be pending, or one of the judges thereof, shall, 
upon motion, allow a commission to issue to take such 
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depositions upon written interrogatories and cross-inter- 
TOgatories. When such deposition shall be taken by oral 
examination, a notification from the magistrate before 
•whom it is to be taken, or from the clerk of the court in 
which such appeal shall be pending, to the adverse party to 
be present at the taking of the same, and to put interroga- 
tories, if he think fit, shall be served on the adverse party 
or his attorney, allowing time for their attendance after 
being notified not less than twenty-four hours, and in ad- 
dition thereto one day, Sundays exclusive, for every twenty 
miles travel: provided, that the cour4; in which such appeal 
may be pending, or either of the judges thereof, may, upon 
motion, increase or diminish the length of notice above 
required, 

60. 

When oral evidence shall be taken down by the clerk 
of the district court, pursuant to the above-mentioned sec- 
tion of the act of Congress, and shall be transmitted to the 
circuit court, the same may be used in evidence on the ap- 
peal, saving to each party the right to take the depositions 
of the same witnesses, or either of them, if he should so 
elect. • 

61. 

"When the defendant, in his answer, alleges new facts, 
these shall be considered as denied by the libel) ant, and 
no replication, general or special, shall be allowed. But 
within such time after the answer is filed as shall be fixed 
by the district court, either by general rule or by special 
order, the libellant may amend his libel, so as to confess 
and avoid, or explain or add to, the new matters set forth in 
the answer; and within such time as may be fixed, in like 
manner, the defendant shall answer such amendments. 

62. 

The clerks of the district courts shall make up the rec- 
ords to be transmitted to the circuit courts on appeals, so 
that the same shall contain the following: 

1. The style of the court. 
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2. The names of the parties, setting forth the original 
parties, and those who have beeome parties before the ap- 
peal, if any change has taken place. 

8. If bail was taken, or property was attached or arrested, 
the process of arrest or attachment and tbe service thereof; 
all bail and stipulations ; and, if any sale has been made, the 
orders, warrants, and reports relating thereto. 

4. The libel, with exhibits annexed thereto. 

5. The pleadings of the defendant, with the exhibits an- 
nexed thereto. 

6. The testimony on the part of the libellant, and any 
exhibits not annexed to the libel. 

7. The testimony on the part of the defendant, and any 
exhibits not annexed to his pleadings. 

. 8. Any order of the court to which exception was made. 

9. Any report of an assessor or assessors, if excepted to, 
with the orders of the court respecting the same, and the 
exceptions to the report. If the report was not excepted 
to, only the fact that a reference was made, and so much of 
the report as shows what results were arrived at by the 
assessor are to be stated. 

10. The final decree. 

11. The prayer for an appeal, and the action of the dis- 
trict court thereon; and no reasons of appeal shall be filed 
or inserted in the transcript. 

The following shall be omitted 

1. The continuances. 

2. All motions, rules, and or4er8 not excepted to, which 
are merely preparatory for trial. 

8. The commissions to take depositions, notices therefor, 
their captions, and certificates of their being sworn to, un- 
less some exception to a deposition in the district court was 
founded on some one or more of these; in which case, so 
much of either of them as may be involved in the exception 
shall be set out. In aU other cases it shall be sufficient to 
give the name of the witness, and to cojpy the interrogato- 
ries and answers, and to state the name of the commissioner, 
and the place where and the date when the deposition was 
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sworn to; and, in copying all depositions taken on interrog- 
atories, the answer shall be inserted immediately following 
the question. 

The clerk of the district court shall page the copy of the 
record thus made up, and shall make an index thereto, and 
he shall certify the entire document, at the end thereof, 
under the seal of the court, to be a transcript of the record 
of the district court in the cause named at the beginning 
of the copy made up pursuant to this rule; and no other 
certificate of the record shall be needful or inserted. 

63. 

Whenever a cross libel is filed upon any counter-claim, 
arising out of the same cause of action for which the origi- 
nal libel was filed, the respondents in the cross libel shall 
give security, in the usual amount and form, to respond in 
damages as claimed in said cross libel, unless the court, on 
cause shown, shall otherwise direct; and all proceedings 
upon the original libel shall be stayed until such security 
shall be given. 
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Amendment of 5th Bulb. 

Ordered^ That the 5th rule in admiralty be amended so 
as to read as follows, viz: 

Bonds, or stipulations in admiralty suits, may be given 
and taken in open court, or at chambers, or before any com- 
missioner of the court who is authorized by the court to take 
affidavits of bail and depositions in cases pending before the 
court, or any commissioner of the United States authorized 
by law to take bail and affidavits in civil cases. {Adopted 
December Temiy 1871.) 

Amendment of 12th Bulb. 

Ordered y That the 12th rule in admiralty be amended 
80 as to read as follows: 

In all suits by materiial men for supplies or repairs or 
other necessaries, the libellant may proceed against the ship 
and freight in reniy or against the master or owner alone in 
j)er9(mam. (Adopted December Term, 1871.) 

Amendment of 35th Bulb. 

Ordered, That the 35th rule in admiralty be abolished, 
and the following substituted in its stead, viz : 

The stipulations required by the last preceding rule, (the 
34th,) or on appeal, or in any other admiralty or maritime 
proceeding, shall be given and taken in the manner pre- 
scribed by rule fifth, as amended. ' {Adopted December Term, 
1871.) 

Amendment of 45th Bulb. 

Ordered, That the 45th rule in admiralty be amended 
80 as to read as follows, viz : 

All appeals from the district to the circuit court must be 
made while the court is sitting, or withiu such other period 
as shall be designated by the district court by its general 
rules, or by an order specially made in the particular suit, 
'or, in case no such rule or order be made, then within thirty 
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days from the rendering of the decree. (Adovted December 
Term, 1871.) 



Supplementary rides of practice in admiralty^ under the act 
of March 3c2, 1851 , entitled ^^An act to limit the liability 
of 8hip-^)umer8j and for other purposes/' 

64. 

When any ship or vessel shall he liheled, or the owner 
or owners thereof shall he sued, for any etohezzlement, loss^ 
or destruction hy the master, officers, mariners, passengers, 
or any other person or persons, of any property, goods, or 
merchandise, shipped or put on hoard of such ship or vessel, 
or for any loss, damage, or injury hy collision, or for any 
act, matter, or thing, loss, damage, or forfeiture done, occa- 
sioned, or incurred without the privity or knowledge of such 
owner or owners, and he or they shall desire to claim the 
heneflt of limitation of liability provided for in the third 
an^ fourth sections of the said act above recited, the said 
owner or owners shall and may file a libel or petition in the 
proper district court of the United States, as hereinafter 
specified, setting forth the facts and circumstances on which 
such limitation of liability is claimed, and praying proper 
relief in that behalf; and thereupon said court, having 
caused due appraisement to be had of the amount or value 
of the interest of said owner or owners, respectively, in such 
ship or vessel, and her freight for the voyage, shall make 
an order for the payment of the same into court, or for the 
giving of a stipulation with sureties for payment thereof 
into court whenever the same shall be ordered; or, If the 
said owner or owners shall so elect, the said court shall, 
without such appraisement, make an order for the transfer 
by him or them of his or their interest in such vessel and 
freight, to a trustee to be appointed by the court under the 
fourth section of said act; and upon compliance with such 
order, the said court shall issue a monition against all per- 
sons claiming damages for any such embezzlement, loss, 
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destruction, damage, or injury, citing them to appear before 
the said'court and make due proof of their respective claims 
at or before a certain time to be named in said writ, not less 
than three months from the issuing of the same ; and public 
notice of such monition shall be given as in other cases, and 
such farther notice served through the post office, or other- 
wise, as the court, in. its discretion, may direct ; and the 
said court shall, also, on the application of the said owner 
or owners, make an order to restrain the further prosecution 
of all and any suit or suits against said owner or owners in 
respect of any such claim or claims. ' 

66. 

Proof of all claims which shall be presented in pursuance* 
of said monition, shall be made before a commissioner to be 
designated by the court, subject to the right of any person 
interested to question or controvert the same; and, upon 
the completion of said proofs, the commissioner shall make 
report of the claims so proven, and upon confirmation of 
said report, after hearing any exceptions thereto, the mon- 
eys paid or secured to be paid into court as aforesaid, or the 
proceeds of said ship or vessel and freight, (after payment 
of costs and expenses,) shall be divided 'pro rata amongst 
the several claimants, in proportion to the amount of their 
respective claims, duly proved and confirmed as aforesaid, 
saving, however, to all parties any priority to which they 
may be legally entitled, 

66. 

• 

In the proceedings aforesaid, the said owner or owners 
shall be at liberty to contest his or their liability, or the 
liability of said ship or vessel for said embezzlement, loss, 
destruction, damage, or injury, (independently of the limit- 
ation of liability claimed under said act,) provided that, in 
his or their libel or petition, he or they shall state the facts 
and circumstances by reason of which exemption from lia- 
bility is claimed; and any person or persons claiming dam- 
ages as aforesaid, and who shall have presented his or their 
claim to the commissioner under oath, shall and may answer 
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such libel or petition, and contest the right of the owner or 
owners of said ship or vessel, either to an exemption from 
liability, or to a limitation of liability nnder the said act 
of Congress, or both. 

67. 

The said libel or petition shall be filed and the said pro- 
ceedings had in any district court of the United States in 
which said ship or vessel may be libeled to answer for any 
such embezzlement, loss, destruction, damage, or injury; 
or, if the said ship or vessel be not libeled, then in the 
district court for any district in which the said owner or 
owners may be sued in that behalf. If the ship have already 
'been libeled and sold, the proceeds shall represent the same 
for the purposes of these rules. 



GENERAL ORDERS IN BAIIKRDPTCY. 



In pursuance of the tenth section of the act entitled "An 
act to establish a uniform system of bankruptcy throughout 
the United States," approved March 2, 1867, the justices of 
the Supreme Court of the United States have framed the 
following general orders, which shall constitute the rules 
of practice and procedure in bankruptcy in the district 
courts of the United States : 

I. 

DUTIES OF CLERKS OP DISTRICT COURTS. 

The clerks of the several district courts shall enter upon 
each petition in bankruptcy the day, and the hour of the 
day, upon which the same shall be*filed; and shall also 
make a similar note upon every subsequent paper filed 
with them; and the papers in each case shall be kept in a 
file by themselves. No paper shall be taken from the files 
for any purpose, except by order of the court. Every paper 
shall have indorsed upon it a brief statement of its charac- 
ter. The clerks shall keep a docket, in which the cases 
shall be entered and numbered in the order in which they 
are commenced; and the number of each case shall be in- 
dorsed on every paper. The docket shall be so arranged 
that a brief memorandum of every proceeding in each case 
shall be entered therein, in a manner convenient for refer- 
ence, and shall at all times be open for public inspection. 
The clerks shall also keep separate minute-books for the 
record of proceedings in bankruptcy, in which shall be en- 
tered a minute of all the proceedings in each case, either of 
the court, or of a register of the court, under their respect- 
ive dates. ' 

[See Amehdhsht, p. 479.] 
459 
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IL 

PBOCBSS. 

All process, sammonSy and sabpcBoas shall issue oat of the 
court under the seal thereof, and be tested by the clerk; 
and blanks, with the signature of the clerk and seal of the 
court, may, upon application, be furnished to the registers. 

in. 

APPEARANCE. 

• Proceedings in bankruptcy may be conducted by the 
bankrupt in person in his own behalf, or by a petitioning 
or opposing creditor; but a creditor will only be allowed to 
manage before the court his individual interest. Either 
party may appear and conduct the proceedings by attorney, 
who shall be an attorney or counsellor authorized to prac- 
tice in the circuit or district court. The name of th^ attor- 
ney or counsellor, with his place of residence and business, 
shall be entered upon the docket, with the date of the entry. 
All papers or proceedings offered by an attorney to be filed 
shall be indorsed as above required; and orders granted on 
motion shall contain the name of the party or attorney mak- 
ing the motion. Notices and orders which are not, by the 
act or by these rules, required to be served on the party 
personally, may be served upon his attorney. 

IV. 

OOMMENOEMENT OF PROCEEDINGS. 

Upon the filing of a petition, in case of voluntary bank- 
ruptcy, or as soon as any adjudication of bankruptcy is 
made upon a petition filed in case of involuntary bank- 
ruptcy, the petition shall be referred to one of the registers, 
in such manner as the district court shall direct, and the 
petitioner shall furnish the register with a copy of the pa- 
pers in the case, and thereafter all the proceedings required 
by the act shall be had before him, except such as are 
required by the act to be had in the district court, or by 
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special order of the district judge, unless some other reg- 
ister is directed to act in the case. 

The order designating the register to act upon any peti- 
tion shall name a day upon which the bankrupt shall attend 
before the register, from which date he shall be subject to 
the orders of the court in all matters relating to his bank- 
ruptcy, and may receive from the register- a protection 
against arrest, to continue until the final adjudication on 
his application for a discharge, unless suspended or vacated 
by order of the court. 

A copy of the order shall forthwith be sent by mail l^o 
the register, or be delivered to hitn personally by the clerk 
or other officer of the court. 

• V. 

EBGISTEBS. 

The*time when and the place where the registers shall 
act upon the matters arising under the several cases refer- 
red to them shall be fixed by special order of the district 
court, or by the register acting under the authority of a 
general order, in each case, made by the district court; and 
at such times and places the registers may perform the acta 
which they are empowered to do by the act, and conduct 
proceedings in relation to the following matters, when un- 
contested, viz : making adjudication of bankruptcy on peti- 
tion of the debtor; directing, unless otherwise ordered by 
the court, the newspapers in which the notice shall be pub- 
lished by the messenger; administering oaths; receiving 
the surrender of a bankrupt; granting protection thereon; 
giving requisite direction for notices, advertisements, and 
other ministerial proceedings; taking proofs of claims; 
ordering payment of rates and taxes, and salary or wages 
of persons in the employment of the assignee; ordering 
amendments' or inspection, or copies, or extracts of any 
proceedings; taking accounts of proceeds of securities held 
by any creditor; taking evidence concerning expenses and 
charges against the bankrupt's estate; auditing and pass- 



462 APPENDIX. 

ing accounts of assignees; proceedings for the declaration 

and payment of dividends, and taxing costs in any of the 

proceedings; all of whibh shall be subject to the control of 

thecoort 

VL 

DISPATCH OF BUSINESS. 

Every register, in performing the duties required of him 
under the act and by these orders, or by orders of the dis- 
trict court, shall use all reasonable dispatch, and shall not 
adjourn the business but for good cause shown. Six hours' 
session shall constitute a day^s sitting, if the business re- 
quires ; and when there is time to complete the proceed- 
ings in progress within the day, the party obtaining any 
adjournment or postponement thereof may be charged, if 
the court think proper, with all the costs incurred in con- 
sequence of the delay. 

VIL 

EXAMINATION AND PILINO OF PAPERS. 

It shall be the duty of the register to examine the bank- 
rupt's petition and schedules filed therewith, and to certify 
whether the same are correct in form ; or, if deficient, in 
what respect they ^e so ; and the court may allow amend- 
ments to be made in the petition and schedules upon the 
application of the petitioner, upon proper cause shown, at 
any time prior to the discharge of the bankrupt. At the 
close of the last examination of the bankrupt, the register 
having charge of the case shall file all the papers relating 
thereto in the office of the clerk of the district court, and 
these papers, together with those on file in the clerk's 
office, and the entries in the minute book, shall constitute 
the record in each case; and the clerk shall cause the 
papers in each case to be bound together. 

[Sbb AicsiroMXHT, p. 479.] 

VIII. 

ORDERS BT THE REGISTER. 

Whenever an order is made by a register in any pro- 
ceeding in which notice is required to be given to either 
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party before the order can be made ^ the fact that the notice 
was given, and the substance of the evidence of the man- 
ner in which it was given, shall be recited in the preamble 
to the order, and the fact also stated that no adverse inter- 
est was represented at the time and place appointed for the 
hearing of the matter upon such notice; and whenever an 
order is made, where adverse interests are represented be- 
fore the register, the fact shall be stated that the opposing 
parties consented thereto, or that the adverse interest rep- 
resented made no opposition to the granting of such order. 



NOTIFICATION TO ASSIGNEE OF HIS APPOINTMENT. 

It shall be the duty of the register, immediately upon 
the appointment of an assignee, as prescribed in sections 
twelve and thirteen of the act, (should he not be present 
at such meeting,) to notify him, by personal or mail ser- 
vice, of his appointment; and in such notification the as- 
signee so appointed shall be required to give notice forth- 
with to the court or register of his acceptance or rejection 

of the trust. 

[See Amendment, p. 479.] 

X. 

TESTIMONY, HOW TAEJIN. 

The examination of witnesses before a register in bank- 
ruptcy may be conducted by the party in person, or by his 
counsel or attorney, and the witnesses shall be subject to 
examination and cross-examination, which shall be had in 
conformity with the mode now adopted in courts of law. 
The depositions upon such examination shall be taken 
down in writing by the register in the form of narrative, 
unless, he determines that the examination shall be by 
question and answer in special instances, and, when com- 
pleted, shall be read over to the witness and signed by him 
in the presence of the register. Any question or questions 
which may be objected to shall be noted by the register 
upon the deposition, but he shall not have power to decide 
on the competency, materialily, or relevancy of the/ques- 
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tion ; and the court shall have power to deal with the costs 
of incompetent, immaterial, or irrelevant depositions, or 
parts of them, as may be just In case of refusal of a wit- 
ness to attend, or to testify before a register, the same pro- 
ceedings may be had as are now authorized with respect 
to witnesses to be produced on examination before an ex- 
aminer of any of the courts of the United States on written 
interrogatories. 



MINUTBS BEFORB BBGISTBR, FILING, BTC. 

A memorandum made of each act performed by a regis- 
ter shall be in suitable form, to be entered upon the minute- 
book of the court, and shall be forwarded to the clerk of 
the court not later than by mail the next day after the 
act has been performed. Whenever an issue is raised before 
the register in any proceedings, either of feet or law, he 
shall cause the same to be stated in writing in the manner 
required by the fourth and sixth sections of the act, and 
certify the same forthwith to the district judge for his de- 
cision. The pendency of the issue undecided before a 
judge shall not necessarily suspend or delay other pro- 
ceedings before the register or court in the case. 



ACCOUNTS FOR SERVICES OF REGISTER AND MARSHAL. 

Every register shall keep an accurate account of his 
traveling and incidental expenses, and those of any clerk 
or other officer attending him in the performance of his 
duties in any case or number of cases which may be refer- 
red to him; and shall make return of the same under oath, 
with proper vouchers, (when vouchers can be procured,) 
on the first Tuesday in each month; and the marshal shall 
make his return, under oath, of his Actual and necessary 
expenses in the service of every warrant addressed to him, 
and for custody of property, publication of notices, and 
other services, and other actual and necessary expenses 
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paid by him, with vouchers therefor whenever practicable, 
and also with a statement that the amounts charged by 
him are just and reasonable. 



MARSHAL AS MESSENGER.'*' 

It shall be the duty of the marshal as messenger to take 
posssession of the property of the bankrupt, and to pre- 
pare, within- three days from the time of taking such pos- 
session, a complete inventory of all the property, and to 
return it as soon as completed. The time for making the 
inventory and return may be enlarged, under proper cir- 
cumstances, by special order of the district court He 
shall also, in case the bankrupt is absent, or cannot be 
found, prepare a schedule of the names and residences of 
his creditors, and the amount due to each, from the books 
or other papers of the bankrupt that may be seized by him 
under his warrant, and from any other sources of informa- 
tion; but all statements upon which his return shall be 
made shall be in writing, and sworn to by the parties 
making them, before one of the registers in bankruptcy 
of the court, or a commissioner of the courts of the XJni1;ed 
States. In cases of voluntary bankruptcy, the marshal 
may appoint special deputies to act, as he may designate, 
in one or more cases, as messengers, for the purpose of 
causing the notices to be published and served as required 
in the eleventh section of the act, and for no other puipose. 
In giving the notices required by the third subdivision of 
the eleventh section of the act, it shall be sufficient to give 
the names, residences, and the amount of the debts (in 
figures) due the several creditors, so far as known, and 
no more. 

December Term, 1867. 

It is ordered that txxle thirteen be amended so as to read 
as follows: 
It shall be the duty of the marshal as messenger to take 

.— .^ * m ... .. MM -■ ., 

* Vide amendment next following. 

so 
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possession of the property of the hanknipty and to prepare, 
within three days from the time of taking snch possession, a 
complete inventory of all the property, and to retom it as 
soon as completed. The time for making the inventoiy 
and return may be enlarged, nnder proper circumstances, 
by special order of the district court : [Provided, however. 
That if any goods or effects so taken into possession as the 
property of the bankrupt shall be claimed by or in behalf 
of any other person, the marshal shall forthwith notify the 
petitioning creditor of such claim, and may, within five 
days after so giving notice of such claim, deliver them to 
the claimant or his agent, unless the petitioning creditor 
or party at whose instance possession is taken shall, by 
bond with sufficient sureties, to be approved by the mar- 
shal, indemnify the marshal for the taking and detention 
of such goods and effects, and the expenses of defending 
against all claims thereto; and, in case of such indemnity, 
the marshal shall retain possession of such goods and effects, 
and proceed in relation thereto as if no such claim had 
been made: And provided farther. That in case the peti- 
tioning creditor claims that any property not in the posses- 
sion of the bankrupt belongs to him, and should be taken 
by the marshal, the marshal shall not be bound to take 
^ possession of the same, unless indemnified in like manner.] 
He shall also, in case the bankrupt is absent, or cannot be 
found, prepare a schedule of the names and residences of 
his creditors, and the amount due to each, from the books 
or other papers of the bankrupt that may be seized by him 
under his warrant, and from any other sources of informa- 
tion; but all statements upon which his return shall be 
made shall be in writing, and sworn to by the parties mak- 
ing them, before one of the registers in bankruptcy of the 
court, or a commissioner of the courts of the United States. 
In cases of voluntary bankraptcy, the marshal may appoint 
special deputies to act, as he may designate, in one or more 
cases, as messengers, for the purpose of causing the notices 
to be published and served as required in the eleventh sec- 
tion of the act, and for no other purpose. In giving the 
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notices required by the third subdivision of the eleventh 
flection of the act, it shall be sufficient to give the names, 
residences, and the amount of the debts (in figures) due 
the several creditors, so far as known, and no more. 

[Sks Amendment, p. 479.] 

xnr. 

PETITIONS AND AMENDMENTS. 

All petitions, and the schedules filed therewith, shall be 
printed or written out plainly, and without abbreviation 
or interlineation, except where such abbreviation and inter- 
lineation may be for the purpose of reference; and when- 
ever any amendments are allowed, they shall be written 
and signed by the petitioner on a separate paper, in the 
same manner as the original schedules were signed and 
verified; and if the amendments are made to difierent 
schedules, the amendments to each schedule shall be made 
separately, with proper reference to the schedule proposed 
to be amended, and each amendment shall be verified by 
the oath of the petitioner in the same manner as the origi- 
nal schedules. 



PRIORITY OP ACTIONS, (INVOLUNTARY BANKRUPTCY.) 

Whenever two or more petitions shall be filed by credit- 
ors against a common debtor, alleging separate acts of 
bankruptcy committed by said debtor on different days 
within six months prior to the filing of said petitions, and 
the debtor shall appear and show cause against an adjudi- 
cation of bankruptcy against him on the petitions, that 
petition shall be first heard and tried which alleges the 
commission of the earliest act of bankruptcy; and in case 
the several acts of bankruptcy are alleged in the different 
petitions to have been committed on the same day, the 
court before which the same are pending may order them 
to be consolidated, and proceed to a hearing as upon one 
petition; and if an adjudication of bankruptcy be made 
upon either petition, or for the commission of a single act 
of bankruptcy, it shall not be necessary to proceed to a 
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hearing upon the remaining petitions, unless proceedings 
be taken by the debtor for the purpose of causing such 
adjudication to be annulled or vacated. 



FILING PETITIONS IN DIFFERENT DISTRICTS. 

In case two or more petitions shall be filed against the 
same individual in difierent districts, the first hearing shall 
be had in the district in which the debtor has his domicile, 
and such petition may be amended by inserting tin allega- 
lion of an act of bankruptcy committed at an earlier date 
tban that first alleged, if such eariier act is charged in either 
of the other petitions; and in case of two or more petitions 
against the same firm in difierent courts, each having juris- 
diction over the case, the petition first filed shall be first 
heard, and may be amended by the insertion of an allega- 
tion of an earlier act of bankruptcy than that first alleged, 
if such earlier act is charged in either of the other peti- 
tions, and, in either case, the proceedings upon the other 
petitions may be stayed until an adjudication is made upon 
the petition first heard; and the court which makes the 
first adjudication of bankruptcy shall retain jurisdiction 
over all proceedings therein until the same shall be closed. 
In case two or more petitions for adjudication of bankruptcy 
shall be filed in different districts by different members of 
the same copartnership for an adjudication of the bank- 
ruptcy of said copartnership, the court in which the peti- 
tion is first filed having jurisdiction shall take and retain 
jurisdiction over all proceedings in such bankruptcy until 
the same shall be closed; and if such petitions shall be filed 
in the same district, action shall be first had upon the one 
first filed. 



CONCERNING REDEMPTIONS OP PROPERTY AND COMPOUNDING 

CLAIMS. 

Whenever it may be deemed for the benefit of the estate 
of a bankrupt to redeem and discharge any mortgage or 
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Other pledge, or deposit, or lien upon any property, real 
or personal, or to relieve said property from any condi- 
tional contract, and to tender performance of the condi- 
tions thereof, or to compound any debts or other claims or 
securities due or belonging to the estate of the bankrupt, 
the assignee, or the bankrupt, or any creditor who has 
proved his debt, may file his petition therefor in the office 
of the clerk of the district court; and thereupon the court 
shall appoint a suitable time and place for the hearing 
thereof, notice of which shall be given in some newspaper, 
to be designated by the court, at least ten days before the 
hearing, so that all creditors and other persons interested 
may appear and show cause, if any they have, why an order 
should not be passed by the court upon the petition author- 
izing such act on the part of the assignee. 



PROCEEDINGS IN CASE OF COPARTNERSHIPS. 

In case one or more members of a copartnership refuse 
to join in a petition to have the firm declared bankrupt, 
the parties refusing shall be entitled to resist the prayer 
of the petition in -the same manner «a if the petition had 
been filed by a creditor of the partnership, and notice of 
the filing of the petition shall be given to him in the same 
manner as provided by law and by these rules in the case 
of a debtor petitioned against; and he shall have the right 
to appear at the time fixed by the court for the hearing of 
the petition, and to make proof, if he can, that the copart- 
nership is not insolvent, or has not committed an act of 
bankruptcy, and to take all other defences which any debtor 
proceeded against is entitled to take by the provisions of 
the act; and in case an adjudication of bankruptcy is made 
upon the petition, such copartner shall be required to fur- 
nish to the marshal, as messenger, a schedule of his debts 
and an inventory of his property, in the same manner as 
is required by tie act in cases of debtors against 'whom 
adjudication of bankruptcy shall be made. 
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DUTIES OF A8SIOKEE8. 

The assignee shall, immediately on entering npon his 
datiesy prepare a complete inventory of all the property of 
the bankrupt that comes into his possession ; and all sales 
of the same shall be by public auction, unless otherwise 
ordered by the court Every assignee shall keep full, ex- 
act, and regular books of account of all receipts, payments, 
and expenditures of money by him, and shall make report 
to the court, within twenty days after receiving the deed 
of assignment, of the articles set off to the bankrupt by 
him, according to the provisions of the fourteenth section 
of the act, with the estimated value of each article, and any 
creditor may take exceptions to the determination of the 
assignee within twenty days after the filing of the report* 

[8eb Ahsztdxsvt, p. 481.] 



COMPOSITION WITH CREDITORS, (ARBITRATION.) 

Whenever an assignee shall make application to thq 
court for authority to submit a controversy arising in the 
settlement of demands against the bankrupt's estate, or of 
debts due to it, to the determination of arbitrators, or for 
authority to compound and settle such controversy by agree- 
ment with the other party, the subject-matter of the contro- 
versy and the reasons why the assignee thinks it proper and 
most for the interest of the creditors that it should be Betn< 
tied by arbitration or otherwise, shall be set forth clearly 
and distinctly in the application ; and the court, upon ex- 
amination of the same, may immediately proceed to take 
testimony and make an order thereon, or may direct the 
assignee to give notice of the application, either by publi- 
cation or by mail, or both, to the creditors who have prove^ 
their claims to appear and show cause, on a day to be named 
in the order and notice, why the application should not be 
granted, and may make such order thereon as may be just 
and proper. 
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DISPOSAL OF PROPERTY BY ASSiaNBB, 

In making sales of personal property, the assignee shall 
give at least ten days' notice of the time and place of the 
sale, and of the articles to be sold, by advertisement in 
one or mote newspapers, to be designated by the court or 
by a register, and by posted handbills or otherwise, as he 
may think best for the interest of the estate, or as the court 
may order, and he shall give like notice of the sale of any 
real estate at least twenty days before such sale. tJpon 
his application to the court, and for good cause shown, the 
assignee may be authorized to sell any specified portion of 
the bankrupt's estate at private sale. The court, by order 
in special cases, may dispense with newspaper and handbill 
advertisements. In making sale of the franchise of a cor- 
poration, it may be offered in fractional parts, or in certain 
numbers of shares, corresponding to the number of shares 
in the bankrupt corporation. And in making the sale of 
the real estate of a bankrupt, the assignee shall, unless other- 
vise ordered by the court, offer the same in lots or parcels, 
if it exists in separate parcels, in such manner as may be 
for the interest of the creditors of the estate. 

[See Amendment, p. 482.] 



PERISHABLE PROPERTY. 

. In all cases where goods or other articles come into pos- 
session of the messenger or assignee which are perishable, 
or liable to deterioration in value, the court may, upon ap- 
plication, in its discretion, order the same to be sold, and 
the proceeds deposited in court. 



SBRVIOB OP NOTICE. 



The notice provided by the eighteenth section of the act 
shall be served by the marshal or his deputy, and notices 
to the creditors of the time and place of meeting provided 
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by the section shall be given through the mail by letter- 
signed by the clerk of the court. 

Every envelope containing a notice sent by the clerk oi 
messenger shall have printed on it a direction to the post- 
master at the place to which it is sent to return the same 
within ten days unless called for. 



OPPOSITION TO DISCHARGE. 

A creditor opposing the application of a bankrupt for 
discharge shall enter his appearance in opposition thereto 
on the day when the creditors are required to show cause, 
and shall file his specification of the grounds of his opposi- 
tion, in writing, within ten days thereafter, unless the time 
shall be enlarged by order of the district court in the case, 
and the court shall thereupon make an order as to the 
entry of said case for trial on the docket of the district 
court, and the time within which the same shall be heard 
and decided. 



SECOND AND THIRD MEETINGS OF CREDITORS. 

Whenever any bankrupt shall apply for his discharge, 
within three months from the date of his being adjudged 
a bankrupt, under the provisions of the twenty-ninth sec- 
tion of the act, the court may direct that the second and 
third meetings of creditors of said bankrupt, required by 
the twenty-seventh and twenty-eighth sections of said act, 
shall be had on the day which may be fixed in the order 
of notice for the creditors to appear and show cause why a 
discharge should not be granted such bankrupt; and the 
notices of such meeting shall be sufficient, if it be added to 
the notice to show cause that the second and third meet- 
ings of said creditors shall be had before the register upon 
the same day that cause may be shown against the dis- 
charge, or upon some previous days or day. 



GENERAL OBDBBS IN BANEBUPTGT. 473 



APPEALS. 

Appeals in equity from the district to the circuit court, 
and from the circuit to the Supreme Court of the United 
States, shall be regulated by the rules governing appeals 
in equity in the courts of the United States. Any supposed 
creditor who takes an appeal to the circuit court from the 
decision of the district court rejecting his claim, in whole 
or in part, according to the provisions of the eighth section 
of the act, shall give notice of his intention to enter the 
appeal within ten days from the entry of the final decision 
of the district court upon his claim; and he shall file his 
appeal in the clerk's office of the circuit court within ten 
days thereafter, setting forth a statement, in writing, of his 
claim in the manner prescribed by said section; and the 
assignee shall plead or answer thereto, in like manner, 
within ten days after the statement shall be filed. Every 
issue thereon shall be made up in the court, and the cause 
placed upon the docket thereof, and shall be heard and 
decided in the same manner as other actions at law. 



IMPRISONED DEBTOR. 

If, at the time of preferring his petition, the debtor shall 
be imprisoned, the court, upon his application, may order 
him to be produced upon habeas corpus^ by the jailor or 
any officer in whose custody he may be, before the register, 
for the purpose of testifying in any matter relating to his 
bankruptcy; and, if committed after the filing his petition 
upon process, in any civil action founded upon a claim prov- 
able in bankruptcy, the court may, upon like application, 
discharge him from such imprisonment. If the petitioner, 
during the pendency of the proceedings in bankruptcy, be 
arrested or imprisoned upon process in any civil action, the 
district court, upon his application, may issue a writ of 
habeas corpus to bring him before the court, to ascertain 
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whether such process has been issued for the colleetioa of 
any claim provable in bankruptcy, and, if so provable, he 
shall be discharged; if not, he shall be remanded to the 
custody in which be may lawfully be. Before granting 
the order for discharge, the court shall cause notice to be 
served upon the creditor, or his attorney, sa as to give him 
an opportunity of appearing and being heard before the 
granting of the order. 

XXV ill. 

DEPOSIT AND PAYMENT OF MONEYS. 

The district .court in each district shall designate certain 
national banks, if there are any within the judicial district, 
or, if there be none, then some other safe depository, in 
which all moneys received by assignees or paid into court, 
in the course of any proceedings in bankruptcy, shall be 
deposited; and every assignee and the clerk of said court 
shall deposit all sums received by them severally, on ac- 
count of any bankrupt's estate, in one designated deposi- 
tory; and every clerk and assignee shall make a report to 
the court of the funds received by him, and of deposits 
made by him, on the first Monday of every month. H"o 
moneys so deposited shall be drawn from such depository 
unless upon a check, or warrant, signed by the clerk of the 
court, or by an assignee, and countersigned by the judge 
of the court, or one of the registers designated for that pur- 
pose, stating the date, the sum, and the account for which 
it is drawn; and the entry of the substance of such check 
or warrant, with the date thereof, the sum drawn for, and 
the account for which it is drawn, shall be forthwith made 
in a book kept for that purpose by the assignee or the 
clerk; and all checks and drafts shall be entered in the 
order of time in which they are drawn, and shall be num- 
bered in the case of each estate. A copy of this rule shall 
be furnished to the depository so designated, and also 
the name of any register authorized to countersign said 
checks. 

[See Amendment, p. 482.] 
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PBBPATMEKT OB SBCUBITT OF FBBS. 

The fees of the register, marshal, and clerk shall be paid 
or secured in all cases before they shall be compelled to 
perform the duties required of them by the parties requir- 
ing such service; and in the case of witnesses their fees 
shall be tendered or paid at the time of the service of the 
summons or subpoena, and shall include their traveling ex- 
penses to and from the place at which they may be sum- 
moned to attend. The court may order the whole of such 
portion of the fees and costs in each case to be paid out of 
the fund in court in such case as shall seem lust. 

[See Amendment, p. 483.] 

AS TO FEES AND COSTS. 

To the Clerk of the Court — ^For each notice required to be 
sent by mail, when signed by the clerk, ten cents; the 
postage to be prepaid by the party required to give such 
notice. 

To the Clerk and Register. — For every copy of any paper in 
proceedings in bankruptcy, twenty-five cents for certifying 
the same, and, in addition thereto, ten cents for each folio 
of one hundred words. 

To the Begister.^^'For every order made where notice ia 
required to be given, and for certifying copy of the same 
to the clerk, one dollar. 

For every certificate of question to t^ certified to the 
district judge, under the fourth and sixth sections of the 
act, one dollar. 

For every proof of debt, twenty-five cents; and where tes- 
timony is taken, the fees prescribed by law may be added. 

In cases where the debtor has no means, and makes 
proof, to the satisfaction of the court, that he is unable to 
pay the costs prescribed- by the act and these orders, the 
judge, in his discretion, may direct that the fees and costs 
therein shall not exceed the sum required by the act to be 
deposited with the clerk. 

[See AmenlmenTi p. 484.] 
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COSTS IN C0KTB8TED ABJUDICATIONS. 

In cases of involnntary bankruptcy, where the debtor 
resists an adj adicationy and the court, after hearing, shall 
adjudge the debtor a bankrupt, the petitioning creditor 
shall recover, to be paid out Of the fiind, the same costs 
that are allowed by law to a party recovering in a suit in 
equity; and in case the petition shall be dismissed, the 
debtor may recover like costs from the petitioner. 



AS TO FOBMS AND SCHEDULES. 

The several forms specified in the schedules annexed to 
these orders for the several purposes therein stated shall 
be observed and used, with such alterations as may be ne- 
cessary to suit the circumstances of any particular case. 
In all cases where, by the provisions of the act, a special 
order is required to be made in any proceeding, or in any 
case instituted under the act in a district court of the 
United States, such order shall be framed by the court 
to suit the circumstances of the particular case; and the 
forms hereby prescribed shall be followed, as nearly as may 
be, and so far as the same are applicable to the circum- 
stances requiring such special order. In proceedings in 
equity, instituted for the purpose of carrying into eflfect 
the provisions of the act, or for enforcing the rights and 
remedies given by it, the rules of equity practice estab- 
lished by the Supreme Court of the United States shall 
be followed as nearly as may be. In proceedings at law, 
instituted for the same purpose, the rules of the circuit 
court regulating the practice and procedure in cases at law 
shall be followed as nearly as may be. 

December Term, 1867. 

The thirty-second rule in bankruptcy is amended so as 
to read as follows: 
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The several forms specified in the schedules annexed to 
these orders for the several purposes therein stated shall 
be observed and used, with such alterations as may be 
necessary to suit the circumstances of any particular case. 
In all cases where, by the provisions of the act, a special 
order is required to be made in any proceeding, or in any 
case instituted under the act in a district court of the 
United States, such order shall be framed by the court to 
suit the circumstances of the particular case; and the forms 
hereby prescribed shall be followed as nearly as may be, 
and so far as the same are applicable to the circumstances 
requiring such special order. In proceedings in equity, 
instituted for the purpose of carrying into effect the pro- 
visions of the act, or for enforcing the rights and remedies 
given by it, the rules of equity practice established by the 
Supreme Court of the United States shall be followed as 
nearly as may be. In proceedings at law, instituted for 
the same purpose, the rules of the circuit court regulating 
the practice and procedure in cases at law shall be followed 
as nearly as m|iy be. But the court, as the judge thereof, 
may, by special rule in any case, vary the time allowed 
for return of process, for appearance and pleading, and 
for taking testimony and publication, and may otherwise 
modify the rules for the preparation of any particular case 
so as to facilitate a speedy hearing. 

[See. Amendment, p. 486.] 



OMISSIONS AND AMENDMENTS. 

Whenever a debtor shall omit to state in the schedules 
annexed to his petition any of the facts required to be 
stated concerning his debts or his property, he shall state, 
either in its appropriate place in the schedules or in a sep- 
arate affidavit to be filed with the petition, the reason for 
the omission, with such particularity as will enable the 
court to determine whether to admit the schedules as suffi- 
cient, or to require the debtor to make further efforts to 
complete the same according to the requirements of the 
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law; and in making any application for amendment to the 
schednles the dehtor shall state nnder oath the substance 
of the matters proposed to be included in Ihe amendment, 
and the reasons why the same had not been incorporated 
in his schedules as ori^ally filed, or as previously 
amended. In like manner, he may correct any statement 
made during 'the course of his examination^ 
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1. 

DUTIES OF CLERKS OF PISlUKir COURTS. 

TMs rule altered, by inserting after the words "with 
them/' in the fifth line^ as folio v^s: except such papers as 
hive been fled "before the register^ and so indorsed by him. 

VII; 

EXAMINATION AND FILING OF PAPERS THUS AMENDED. 

It shall be the duty of the register to examine the bank- 
rupt's petition and schedules filed therewith, and to certify 
whether th,e same are correct in &rm ; or, if deficient, in 
what respect they are so ; and the court may allow amend- 
ments to be made in the. petition and schedules upon the 
application of the petitioner, upon proper cause shown, at 
any time prior to the discharge pf the bankrupt. The reg- 
ister shall indorse upon each paper filed with him the time 
of filing, and at the close of the last examination of the 
bankrupt, the register having charge of the case shall file 
all the papers relating thereto in the ofiSice of the clerk of 
the district court, and these papers, together with those on 
file in the clerk's office, and the entries in the minute-book, 
shall constitute the record in each case ; and the clerk shall 
cauqp the papers in each case to be bound together. 



NOTIFICATION TO ASSIGNEE OF HIS APPOINTMENT. 

The notification required to be given "to the comi or 
register," in the seventh line, is by the amendment now 
required to be given only to the register. 



MARSHAL AS MESSENGER. 



This rule, as amended, reads as follows: 

It shall be the duty of the marshal as niessenger to take 
possession of the property of the bankrupt, and to prepare, 
within three days from the time of taking such possession, 
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a complete inrentorj of all the property, and to retam it 
as soon as completed. The day of filing the petition and 
the value of the assets as appearing in schedule B shall be 
stated. The time for making the inventory and return may 
be enlarged, under proper circumstances, 'by special order 
of the district court : [Provided j however ^ That if any goods 
or effects so taken into possession as the property of the 
bankrupt shall be claimed by or in behalf of any other per- 
son, the marshal shall forthwith notify the petitioning cred- 
itor of such claim, and may, within five days after so giving 
notice of such claim, deliver them to the claimant or his 
agent, unless the petitioning creditor or party at whose 
instance possession is taken shall, by bond with sufficient 
sureties, to be approved by the marshal, indemnify the mar- 
shal for the taking and detention of such goods and effects, 
and the expenses of defending against all claims thereto ; 
and, in case of such indemnity, th^ marshal shall retain 
possession of such goods and effects, and proceed in relation 
thereto as if no such claim had been made: And provided 
further y That in case the petitioning creditor claims that 
any property not in the possession of the bankrupt belongs 
to him, and should be taken by the marshal, the marshal 
shall not be bound to take possession of the same, unless 
indemnified in like manner.] He shall also, in case the 
bankrupt is absent or cannot be found, prepare a schedule 
of the names and residences of his creditors, and the amount 
due to each, from the books or other papers of the bankrupt 
that maybe seized by him under his warrant, and from any 
other sources of information ; but all statements upon which 
his return shall be made shall be in writing, and sworn to 
by the parties making them, before one of the registers in 
bankruptcy of the court, or a commissioner of the courts 
of the United States. In cases of voluntary bankruptcy, the 
marshal may appoint special deputies to act, as he may des- 
ignate, in one or more cases, as messengers, for the purpose 
of causing the notices to be published and served as required 
in the eleventh section of the act, and for no other purpose. 
In giving the notices required by the third subdivision of 
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the eleventb section of the act, it shall be sufficient to give 
the names, residences, and the amount of the debts (in 
figures) due the several creditors, so far as known, and no 
more. 



DUTIES OF ASSIGNEES. 

This is amended by inserting the following, as additional, 
after the concluding words "filing of the report:" 
^ The register may require the exceptions to be argued before 
him, and shall certify them to the court for final determina- 
tion at the request of either party. At the expiration of 
three months from the date of the adjudication of bankruptcy, 
the assignee shall file with the register a report, which shall 
exhibit just and true accounts of all his receipts and pay- 
ments, verified by his oath ; and he shall also file at the 
same time a statement of the whole estate of the bank- 
rupt as then ascertained, of the property recovered and 
of the property outstanding, specifying the cause of its 
being outstanding, and also what debts or claims are yet 
undetermined. The register may, if he shall judge it ex- 
pedient, order that the second general meeting of creditors 
be called. Similar reports and statements shall be made, 
and similar proceedings had thereon, at the expiration of 
each successive period of three months. The substance of 
each monthly return of the assignee shall be sent by the 
register to any creditor who shall request it and pay the fee 
provided for notices to creditors. In case the assignee shall 
neglect to file any report or statement which it is made his 
duty to file or make by the bankrupt act, or any general 
order in bankruptcy, within five days after the same shall 
be due, it shall be the duty of the register to make an order 
requiring the assignee to show cause before the court, at a 
time specified in the order, why he should not be removed 
from office. The register shall cause a copy of the order to 
be served upon the assignee at least seven days before the 
time fixed for th^ hearing, and proof of the service thereof 
to be delivered to the clerk. 
HI 
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DISPOSAL 07 PROFEBTT BT ASSIGNEB. 

This rale has been thus altered : 

In making sales of personal property the assignee shall 
give at least ten days' notice of the time and place of the^ 
sale, and of the articles to be sold, by advertisement in one 
or more newspapers, to be designated by the court or by a 
register, and by posted handbills, or otherwise, as he may 
think best for the interest of the estate, or as the court may 
order, and he shall give like notice of the salo of any real 
estate at least twenty days before such sale. Upon his ap- 
plication to the court, and for good cause shown, the assignee 
may be authorized to sell any specified portion of the bank- 
rupt's estate at private sale; in which case he shall keep an 
accurate account of each article sold, and the price received 
therefor, and to whom sold; which account he shall file with 
his report at the first meeting of creditors after the sale. 
The court, by order in special cases, may dispense with 
newspaper and handbiU J^ertisemento. In ^ng sale 
of the firanchise of a corporation, it may be offered in firac- 
tional parts, or in certain numbers of shares, corresponding 
to the number of shares in the bankrupt corporation. And 
in making the sale of the real estate of a bankrupt, the as- 
signee shall, unless otherwise ordered by the court, offer the 
same in lots or parcels, if it exists in separate parcels, in 
such manner as may be for the interest of the creditors of 
the estate. 



DEPOSIT AND PAYMENT OF MOHETS. 

This is substituted by the following : 

The district court in each district shall designate certain 
national banks, if there are any within the judicial district, 
or if there are none, then some other safe depository, in 
which all moneys received by assignees or paid into court 
in the course of any proceedings in bankruptcy shall be de- 
posited ; and every assignee and the clerk of said court shall 



GENEBAL OBDBBS IN BANEBUPTOT. 483 

deposit all sums received by them, severally, on account of 
any bankrupt's estate, in one designated depository; and 
every clerk shall make a report to the court of the funds re- 
ceived by him, and of deposits made by him, on the first 
Monday of every month. On the first day of each month 
the assignee shall file a report with the register, stating 
whether any collections, deposits, or payments have been 
made by him during the preceding month, and, if any, he 
shall state the gross amount of each. The register shall 
enter such reports upon a book to be kept by him for that 
purpose, in which a separate account shall be kept with each 
estate ; and he shall also enter therein the amount, the date, 
and the expressed purpose of each check countersigned by 
him. No moneys so deposited shall be drawn from such de- 
pository unless upon a check, or warrant, signed by the 
clerk of the court, or by an assignee, and countersigned by 
the judge of the court, or one of the registers designated 
for that purpose, stating the date, the sum, and the account 
for which it is drawn ; and an entry of the substance of such 
check or warrant, with the date thereof, the sum drawn for, 
and the account for which it is drawn, shall be forthwith 
made in a book kept for that purpose by the assignee or 
the clerk ; and all checks and drafts drawn shall be entered 
in the order of time in which they are drawn, and shall be 
numbered in the case of each estate. A copy of this rule 
shall be furnished to the depository so designated, and also 
the name of any register authorized to countersign said 
checks. 



PBEPAYMBNT OB SEOUBITY OF FEES. 

Amended by adding at the coAclusion, following the 
words ' * shall seem just ' ' — 

The fun^s deposited with the register, marshal, and clerk 
shall, in all cases where they come out of the bankrupt's 
estate, be considered as a part of such estate, and the as- 
signee shall be charged therewith, and shall not be allowed 
for any disbursements therefrom, except upon the produc- 
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tion of proper vouchers from such officers, respectively, given 
after the due allowance of their respective bills. 

AS TO FBBS AND COSTS. 

The new rule makes very important changes, and is. as 
follows: 

In addition to the fees expressly allowed by the bankrapt 
act, there shall be allowed the following: To the clerks: 
For every copy of any paper in proceedings in bankruptcy, 
twenty-five cents for certifying the same, and ten^ cents in 
addition for each folio of one hundred words. For each 
• notice required to be 9ent by mail, when signed by the 
clerk, ten cents; to be prepaid by the party required to 
give the notice. 

To the registers: Affidavits to any petition, schedule, or 
other proceedings in bankruptcy, except proof of debt by a 
creditor or his agent, for each oath and certifying the same, 
twenty-five cents. 

For examining petition and schedules and certifying to 
their correctness, three dollars. 

For notification to assignee of his appointment, fifty 
cents. For assignment of bankrupt's effects, one dollar. 
For order to assignee dir^cting publication of his appoint- 
ment, fifty cents. For order for examination of .the bank- 
rupt or his wife, one dollar. 

Summons or subpoena for witness, twenty-five cents. For 
taking examination of bankrupt or his wife, or any witness, 
under section twenty-six, and for each examination in proof 
of debt under section twenty-two, twenty cents for each folio, 
and one dollar for each hour actually engaged ; and for cer- 
tifying each affidavit or deposition in proof of debt as satis- 
factory, twenty-five cents. 

The fees paid by creditors for establishing their clebts as 
above shall be entitled to priority of payment under section 
twenty-eight. 

For computation of dividends, five dollars, and ten cents 
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for each creditor to whom a dividend is declared. For every 
certificate of question to the district court or judge, under 
the fourth and fifth sections of the act, one dollar, which 
may be increased in any case by order of the judge. 

When the proceedings are not conducted in the usual 
office of the register, the traveling and incidental expenses 
of the register, and of any clerk or other officer attending 
him, shall be allowed, and five dollars for each day em- 
ployed in going, attending, and returning, and such expenses 
and fees shall be apportioned among the cases as provided 
in section five. 

No othet allowance shall be made for clerkrhire. 

For each notice which the register may be required to 
send to creditors, fifteen cents, which shall include postage 
and stationery. 

For each memorandum sent by the register to the clerk, 
ten cents for each folio, and fifteen cents for the certificate.* 

No fees shall be. allowed to the register except those 
hereinbefore enumerated. 

The fifty dollars deposited, under rule forty-seven, with 
the clerk for the register, shall be delivered by the clerk 
to the register to whom the case is referred. 

Ten days before the day fixed for the consideration of the 
assignee's final account, or at any other time fixed by the 
court on its own motion, or on the application of any person 
interested, the clerk, marshal, or register shall file with a 
master commissioner of the court, or some other fit person 
who shall be appointed by the court for that purpose as a 
standing auditor, a statement of fees, including prospective 
fees for final. distribution, which shall exhibit, by items, 
each service and the fee charged for it, and the amount re- 
ceived. Said auditor shall tax each fee-bill, allowing none 
but such as are provided for by the statute or by these rules, 
which taxation shall be conclusive, reserving to the party 
interested exceptions to the report, which shall be decided 
by the court. 

The reasonable compensation of the master or auditor for 
taxing these fee^bills^ not exceeding ten dollars in any one 
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case of bankniptcy, shall be paid out of any funds in the 
hands of the assignee, and if there be no such funds, by the 
clerk, marshal, and register, in proportion to the amount 
of their bills so taxed and allowed. 

Any money received by either of the officers mentioned 
in excess of lawful fees or compensation, shall be ordered 
by the judge to be paid into court, and such order may be 
enforced, if necessary, by attachment as for contempt. 

No bankrupt's discharge shall be refused or delayed by 
reason of the non-payment of any fees except the fee for his 
certificate of discharge. 



AS TO FORMS AND SCHEDULES. * 

The rule, with its amendment adopted at the December 
Term, 1867, is substituted by the following: 

The several forms specified in the schedules annexed to 
these orders for the several purposes therein stated shall be 
observed and used, with such alterations as may be neces- 
sary to suit the circumstances of any particular case. In 
all cases where, by the provisions of the act, a special order 
is required to be made in any proceeding, or in any case in- 
stituted under^the act in a district court of the United States, 
such order shall be framed by the court to suit the circum- 
stances of the particular case ; and the forms hereby pre- 
scribed shall be followed as nearly as may be, and so far as 
the same are applicable to the circumstances requiring such 
special order. .In proceedings in equity, instituted for the 
purpose of carrying into effect the provisions of the act, or 
for enforcing the rights and remedies given by it, the rules 
of equity practice established by the Supreme Court of the 
United States shall be followed as nearly as may be. In 
proceedings at law, instituted for the same purpose, the 
rules of the circuit court regulating the practice and pro- 
cedure in cases at law shall be followed as nearly as may 
be. But the court, tfs the judge thereof, may, by special 
rule in any case, vary the time allowed for return of proc- 
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ess, for appearance and pleading, and for taking testimony 
and publication^ and may otherwise modify the rules for 
the preparation of any particular case so as to facilitate a 
speedy hearing. 



ADDITIONAL RULE. 



PROOF OP DEBTS. 

This is » new rule, and refers to matters not heretofore 
embraced in the published orders : 

Depositions to prove claims against a bankrupt's estate 
shall be correctly entitled in the court and in the cause. 
When made to prove a debt due to a copartnership, it must 
appear on oath that the deponent is a member of the cred* 
iter firm ; when made by an agent, the reason the deposi- 
tion is hot made by the claimant in person must be stated ; 
and when made to prove a debt due to a corporation, and 
the corporation has no such officer as cashier or treasurer, 
the deposition may be made by the officer whose duties most 
nearly correspond to those of cashier or treasurer. Deposi- 
tions to prove debts existing in open account shall state 
when the debt became or will become due ; and if it consists 
of items maturing at different dates the average due date 
shall be stated ; in default of which it shall not be necessary 
to compute interest upon it. All such depositions shall con- 
tain an averment that no note has been received for such 
account nor any judgment rendered thereon. Proofs of debt 
received by any assignee shall be delivered to the register to 
whom the cause is referred. The register may decline to file 
any deposition until the fee for filing the same is paid. When 
a proof of debt is sent by mail to the register, and it shall be 
accompanied by the fee for filing it, and the fee for sendiDg 
a notice to a creditor, the register shall acknowledge the re- 
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oeipt of it, and state the amount at which he has entered it^ 
and if it shall be insufficient or unsatisfactory to the register 
he shall state the reason. 

Any creditor may file with the register a request that all 
notices to which he may be entitled shall be addressed to 
him at any place, to be designated by the post-office box or 
street number, as he may appoint, and thereafter, and until 
some other designation shall be made by such creditor, all 
notices shall be so addressed; and in other cases notices 
shall be addressed as specified in the proof of debt. 

Claims which have been assigned before proof, shall be 
supported by a deposition of the owner at the time of the 
commencement of proceedings, setting forth the true con- 
sideration of the debt, and that it is entirely unsecured, or 
if secured, such deposition shall set forth the security, as is 
required in proving .secured claims. 

Upon filing with the register satisfactory proof of the 
assignment of a claim proved and entered on the regis- 
ter's docket, the register shall immediately give notice by 
mail, to the original claimant, of the filing of such proof 
of assignment. 

And if no objection be entered within ten days, he shall 
make an order subrogating the assignee to the original 
claimant. 

If objection be made within the time specified, or within 
such further time as may be granted for that purpose, the 
register shall certify the objection into court for determina- 
tion. The claims of persons contingently liable for the 
bankrupt, may be proved in the name of the creditor, when 
known by the party contingently liable. 

When the name of the creditor is unknown, such claims 
may be proved in the name of the party contingently liable ; 
but no dividend shall be paid upon such claim, except upon 
satisfactory proof that it will diminish, pro tarUo, the orig- 
inal debt. The execution of any letter of attorney to repre- 
sent a creditor, or of an assignment of claim after proof, or 
of the consent of a creditor to a bankrupt's discharge, may 
be proved or acknowledged before a register in bankruptcy, 
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or a United States circuit court commissioner. When exe- 
cuted on behalf of a copartnership, or of a corporation, the 
person executing the instrument shall make oath that he 
is a member of the firm, or duly authorized officer of the 
corporation, on whose behalf he acts. 

When the party executing is not personally known to the 
officer taking the proof or acknowledgment, his identity 
shall be established by satisfactory proof. 

When the assignee or any creditor shall desire the re-ex- 
amination of any claim filed against the bankrupt's estate, 
he may apply by petition to the register to whom the cause 
is referred, for an order for such re-examination; and there- 
upon the register shall make an order fixing the time for 
hearing the petition, of which due notice shall be given by 
mail, addressed to the creditor.. 

At the time appointed, the register shall take the exam- 
ination of the creditor, and of any witnesses that may be 
called by either party ; and if it shall appear from such 
examination that the claim ought to be expunged or di- 
minished, the register, if no objection be made, may order 
accordingly. If objection be made, the register shall re- 
quire the parties then, or within a time to be fixed for that 
purpose,' to form an issue to be certified into court for deter- 
mination. 

If the petitioner is in default in making up said issue, 
the petition shall be dismissed ; if the creditor whose claim 
is re-examined is in default in making said issue, the claim 
may be diminished or expunged by the register. 

All orders thus made by the register may be reviewed by 
the court on special petition, and upon showing satisfactory 
cause for such review. 
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